RESOLUTION NO._4039

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KIRKLAND AUTHORIZING
THE CITY MANAGER TO SIGN THE ATTACHED AGREEMENT BETWEEN THE
KIRKLAND PERFORMANCE CENTER AND THE CITY OF KIRKLAND REGARDING
THE DESIGN AND CONSTRUCTION OF A PERFORMING ARTS CENTER.

WHEREAS, the City of Kirkland is interested in the artistic and cultural development of
the city and its residents; and

WHEREAS, Kirkland Performance Center is organized for the express purpose of
promoting the development of and operating a performing arts center; and

WHEREAS, both parties desire to have a new performing arts center developed in
Kirkland; and

WHEREAS, both parties agree that the renovation and restoration of the old library
building and site into a performing arts center is a proper and prudent use of public property; and

WHEREAS, both parties desire to document the terms and conditions they have agreed
upon with respect to design and construction of the facility;

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Kirkland
that the City Manger is hereby authorized on behalf of the City of Kirkland to sign and execute
the attached agreement between the parties, entitled “AGREEMENT BETWEEN THE
KIRKLAND PERFORMANCE CENTER AND THE CITY OF KIRKLAND REGARDING
THE DESIGN AND CONSTRUCTION OF A PERFORMING ARTS CENTER.”

PASSED by majority vote of the Kirkland City Council on the__5th day of
November , 1996.

SIGNED in authentication thereof on the __5th - day of _ November , 1996.

ATTEST:

-

U,ity élerk/ }
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AGREEMENT
BETWEEN
THE CITY OF KIRKLAND
AND
THE KIRKLAND PERFORMANCE CENTER
REGARDING THE
DESIGN AND CONSTRUCTION OF
A PERFORMING ARTS CENTER

THIS DESIGN AND CONSTRUCTION AGREEMENT is entered into by and between
the CITY OF KIRKLAND (hereinafter referred to as the "City"), a Washington municipal
corporation, and the KIRKLAND PERFORMANCE CENTER (hereinafter referred to as
"KPC"), a Washington non-profit corporation.

WHEREAS, the City is interested in the artistic and cultural development of the City and
its residents;

WHEREAS, KPC is organized for the express purpose of promoting the development of
and operating a performing arts center;

WHEREAS, both parties desire to have a new performing arts center developed in
Kirkland;

WHEREAS, both parties agree that a new performing arts center will provide an essential
venue for the presentation of public entertainment and cultural events, and thereby fulfill an
important public purpose;

WHEREAS, both parties agree that a new performing arts center will provide valuable
educational opportunities for children and adults to learn about the performing arts, including, but
not limited to, dance, music, and theater; -

WHEREAS, both parties agree that the renovation and restoration of the old library into a
new performing arts center is a proper and prudent use of public property;

WHEREAS, both parties agree that a new performing arts center will stimulate economic
development;

WHEREAS, both parties agree that a new performing arts center will benefit existing
businesses and create new businesses;

WHEREAS, both parties agree that a new performing arts center will create new
employment opportunities;
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WHEREAS, both parties agree that cooperation between the City and KPC is essential in
developing a new performing arts center;

WHEREAS, the City is the owner of a building (hereinafter referred to as the "old
library") which is situated upon real property in the City of Kirkland, King County, State of
Washington, legally described in Exhibit A;

WHEREAS, both parties support the renovation of the old library into an approximately
400-seat theater to be used as a performing arts center which will continue to be owned by the
City, but operated by KPC,;

WHEREAS, the City desires to support KPC and participate in the development of a new
performing arts center together with KPC through the making of the old library available for the
performing arts center, and the expenditure of such City funds as are provided for herein to help
pay for the same, provided that the Facility is designed and constructed pursuant and subject to
the provisions of applicable federal law, state law and City ordinances;

WHEREAS, the City has approved the appropriation of City funds totaling Nine Hundred
Twenty-Five Thousand Dollars ($925,000) as contemplated herein;

WHEREAS, KPC has raised funds totaling $3,168,034, including $1,599,061 in cash, -
$703,973 in pledges and $865,000 in grants;

WHEREAS, the City's funds and KPC's funds together are sufficient for the design and
construction of a new performing arts center subject to the terms and conditions stated herein,;

WHEREAS, KPC will pay to the City funds totaling $2,069,482 for the design and
construction of a new performing arts center subject to the terms and conditions stated herein;

WHEREAS, KPC will pay $628,552 for tenant improvements to the new performing arts
center subject to the terms and conditions stated herein;

WHEREAS, the City is prepared to proceed with contracting for the construction of a
new performing arts center upon KPC's payment and the City's receipt of funds totaling
$2,069,482 for the design and construction of a new performing arts center;

WHEREAS, the City is prepared to proceed with contracting for the construction of a
new performing arts center upon KPC's grant of a security interest in funds totaling $628,552 for
tenant improvements to the new performing arts center; and

WHEREAS,.' the parties hereto desire to document the terms and conditions they have
agreed upon with respect to the design and construction of the Facility;

NOW, THEREFORE, in consideration of the mutual undertaking and promises contained
herein, and the benefits to be realized by each party and in future consideration of the benefit to
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the general public by the creation and operation of the theater, and as a direct benefit to the City,
the parties agree as follows: _

L DEFINITIONS.

All words in this Agreement bearing initial capitals, other than proper nouns, section
headings or words required to be capitalized for proper usage, are defined terms and shall have
the meanings specifically assigned to them in the following subsections. Unless otherwise
expressly provided use of the singular includes the plural and vice versa.

A.  Agreement means this Design and Construction Agreement, as from time to time
amended in accordance with the terms hereof.

B. Approval means the prior written consent of a party hereto or designated
representatives thereof, including the Project Management Committee.

C. Architect means the person or entity awarded the contract for design of the
Facility.

D. Architect Agreement means the agreement entered into between the City and the
Architect for design of the Facility.

E. Cash Equivalents means funds of KPC which have been invested in financial
instruments or investment funds that have maturity dates which are convertible to cash on demand
(with or without penalties for early withdrawal).

F. City means the City of Kirkland.

G. City's Share of Total Design and Construction Costs or City's Share means the sum
of Nine Hundred Twenty-Five Thousand Dollars ($925,000), to be used solely for actual

construction and renovation costs.

H. City Manager means the City Manager of the City of Kirkland, or his designee.

I. - Construction Contractor means the person or entity awarded the contract for
construction of the Facility pursuant to the bidding procedures described in this Agreement.

J. Construction Contract means the agreement to be entered between the City and
the Construction Contractor for construction of the Facility.

: K. Design means the phase of the Project during which the form, functions, materials,
and method of construction of the Facility is established through graphic and written means; also
the graphic and written description of the Facility including the instructions to be followed by the
Construction Contractor to construct the Facility.
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L. Design and Construction Contingency Fund means an amount equal to at least
ten percent (10%) of the Construction Contract and, once actual construction begins, an amount

as determined by the Project Management Committee.

M.  Facility means the performing arts center to be develdped pursuant to this
Agreement.

N. Kirkland Performance Center or KPC means the Kirkland Performance Center, a
Washington non-profit corporation.

0. KPC's Share of Total Design and Construction Costs or KPC's Share means the
difference between the Total Design and Construction Costs and the City's Share of Total Design
and Construction Costs.

P. Letter of Credit means a single letter of credit in the amount of One Hundred
Thousand Dollars ($100,000) from a financial institution acceptable to the City to secure pledges
from individuals.

Q. Project means all work related to the design and construction of the Facility.
R. Project Budget means the Project Budget attached hereto as Exhibit B.

S. Project Management Committee means a six-member committee composed of
three KPC appointees and three City appointees.

T. Project Manager means the Public Works Director of the City of Kirkland, or his
designee.

U. Tenant Improvements means all property (such as equipment, fixtures and
furnishings, whether the property is physically affixed to the Facility or not) which is used in the
scheduling or presentation of events at the Facility, including, but not limited to, lighting, sound
system, curtains, seating, carpeting, phone system, lift, piano, stage rigging, and computerized
box office system. Tenant Improvements does not mean the structure and core of the Facility,
HVAC, plumbing, electrical and mechanical systems; elevator; and stage.

V. Tenant Improvement Costs means $628,552 needed to acquire Tenant
Improvements. The term "Tenant Improvement Costs" does not and shall not include any legal
fees, fund raising costs, or Total Design and Construction Costs incurred by KPC or the City in
connection with the Project or otherwise.

W.  Total Design and Construction Costs means $2,994,482 needed to renovate the
old library into a performing arts center. The term "Total Design and Construction Costs"
includes the capital costs of design, bidding, construction, and renovation. The term "Total
Design and Construction Costs" does not and shall not include any legal fees, fund raising costs,
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or Tenant Improvement Costs incurred by KPC or the City in connection with the Project or
otherwise.

. X. Use and Occupancy Agreement means the Use and Occupancy Agreement to be
executed prior to the award of the Construction Contract.

.  UNDERTAKINGS OF THE PARTIES.

KPC and the City hereby agree to undertake the design and construction of the Facility, in
accord with the respective rights and obligations of the parties as set forth in this Agreement.

A General Scope of Commitments.
(1)  Commitments by KPC.
(@) KPC's Share of Total Design and Construction Costs. KPC hereby

agrees, in accord with and subject to the terms stated in this Agreement, to pay KPC's Share of
Total Design and Construction Costs. KPC agrees to pay to the City one hundred percent
(100%) of KPC's Share of Total Design and Construction Costs in cash, in Cash Equivalents
assigned to the City, or in the form of pledges assigned to the City backed by a Letter of Credit
from a financial institution acceptable to the City according to the following schedule:

Payment, Assignment or Transfer Deadline

Fifty percent (50%) of KPC's Share Execution of this Agreement

One-hundred percent (100%) of KPC's Share | Award of Construction Contract

KPC further agrees that KPC's Share of Total Design and Construction Costs shall not be pledged
to any other party or purpose.

(b)  Tenant Improvement Costs. KPC hereby agrees, in accord with
and subject to the terms stated in this Agreement, to pay the Tenant Improvement Costs. KPC
shall grant to the City a security interest in cash and Cash Equivalents totaling $628,552 to be
used to pay the Tenant Improvement Costs on or before the date of the Award of the
Construction Contract. The terms of the security agreement establishing such a security interest
shall require KPC to deposit such cash in an escrow account with an escrow trustee selected by
the Project Management Committee and acceptable to the City prior to award of the Construction
Contract. The terms of the security agreement establishing such a security interest also shall
require KPC to assign such Cash Equivalents to the City until such Cash Equivalents mature.
Upon maturity of the Cash Equivalents, the City shall assign them back to KPC, which shall be
required to deposit the proceeds of such Cash Equivalents in the escrow account. The terms of
both the security agreement and the escrow agreement shall include representations that KPC has
not filed a petition in bankruptcy, that KPC has not pledged the funds in the escrow account to
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any other persons, that no creditors of KPC have obtained lien status, and that no other persons
have any other security interests in the funds in the escrow account. The escrow instructions shall
provide that the escrow trustee shall not disburse funds in the escrow account without the consent
of the Project Manager. The Project Manager shall consent to such disbursements only for
approved Tenant Improvements.

_ (c)  Initial Operating Costs, Pre-Opening Costs and Operating Reserve.
KPC agrees to present to the City evidence of the availability of Three Hundred Fifty Thousand

Dollars ($350,000) in cash to pay Operating Costs from January 1, 1997 to October 31, 1997, to
pay Pre-Opening Costs and to establish the Operating Reserve which is satisfactory to the City .
according to the following schedule:

Evidence of Available Cash Deadline
Fifty Thousand Dollars ($50,000) for Award of Construction Contract
Operating Costs from January 1, 1997 to '
May 31, 1997 |
Fifty Thousand Dollars ($50,000) for When construction is fifty percent (50%)

Pre-Opening Expenses and Fifty Thousand complete
Dollars ($50,000) for Operating Costs from
June 1, 1997 to October 31, 1997

Two Hundred Thousand Dollars ($200,000) | Prior to issuance of the Certificate
to establish the Operating Reserve of Occupancy

(d)  Business Plan. KPC has presented to the City a business plan for -
the Facility which is satisfactory to the City (at the City's sole discretion). :

(¢)  Fundraising. KPC agrees to commit One Hundred Thousand
Dollars ($100,000) to pay the costs of a development professional and other development staff
and associated costs for two (2) years to raise funds (exclusive of promotional materials,
additional printing costs, or other pre-opening expenses) for the use and operation of the Facility
in addition to KPC's Share of Total Design and Construction Costs. KPC further agrees to
account separately for the costs of the development professional. KPC agrees to actively solicit
public funds for the Project Budget.

KPC agrees to submit invoices to and to request reimbursement from public grantors and
private contributors in a timely manner. KPC agrees to pay to the City reimbursements from
public grantors and payments from private contributors to the Project immediately upon receipt '
until such time as KPC has paid to the City one hundred percent (100%) of KPC's Share of Total
Design and Construction Costs in cash. KPC agrees that any grant funds that exceed the amount
necessary to pay to the City KPC's Share shall be used as specified by the granting agent or cash
donor as follows: first, to establish and maintain a Design and Construction Contingency Fund
until the termination of the Design and Construction Agreement; second, to establish and
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replenish the Operating Reserve; third, to fund operating costs; and fourth, to fund Project
enhancements.

® Monthly Reports. KPC agrees to report monthly to the City on
fundraising activities and grant applications throughout design and construction, and through the

first three (3) months of the operation and use of the Facility. Monthly reports shall include
monthly balance sheets, aging reports, data on the status of new, current and past due pledges,
data on other current and past due receivables, and reports on new user contracts.

() Professional Servicess @~ KPC agrees to provide to the City
professional start-up and transition services.

(h)  Pledge Reserve; Letter of Credit. KPC agrees to maintain a pledge
reserve fund of Fifty Thousand Dollars ($50,000) for protection against unfulfilled pledges upon

the execution of this Agreement. KPC further agrees to obtain a Letter of Credit from a financial
institution acceptable to the City for at least One Hundred Thousand Dollars ($100,000) upon the
execution of this Agreement to be used if the pledge reserve fund is depleted.

0] Project Management. KPC agrees to make such KPC personnel as
called for under this Agreement available for consultation with City, the Architect, the
Construction Contractor, and such other persons or entities as are retained by the City for the
Project, to enter into the Use and Occupancy Agreement for the long-term use and occupancy of
the Facility by KPC, and to cooperate with the City in the Project, in order to produce a suitable
performing arts center, which the parties recognize to be in their mutual best interests.

f)) Project Operations. KPC agrees to negotiate and enter into a
mutually acceptable Use and Occupancy Agreement with the City for the long-term use and
occupancy of the Facility by KPC. The Use and Occupancy Agreement shall include provisions
requiring KPC to establish an Operating Reserve of Two Hundred Thousand Dollars ($200,000)
in cash net of any outstanding liabilities. The Use and Occupancy Agreement also shall include
provisions requiring KPC to replenish the Operating Reserve according to a schedule determined
by KPC and the City whenever the Operating Reserve is less than Two Hundred Thousand
Dollars ($200,000).

(2) Commitments by the City.

(a) i hare of Total Desi Construction Costs. The City
hereby agrees, in accord with and subject to the terms stated in this Agreement, to provide the
City's Share of Total Design and Construction Costs as soon as KPC has paid to the City one
hundred percent (100%) of KPC's Share of Total Design and Construction Costs in cash, in Cash
Equivalents assigned to the City, or in the form of pledges assigned to the City backed by a Letter
of Credit from a financial institution acceptable to the City. The City's Share of Total Project
Costs shall be used solely for actual construction and renovation costs.
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The City agrees to be responsible for Project Management for the Project, to relocate the
senior activities center during the Project, and for other miscellaneous pre-construction and
consultant services, including the costs of a Construction Manager. The City agrees to pay costs
which are estimated to total Two Hundred Thousand Dollars ($200,000) to provide these
services, in addition to the City's Share of Total Design and Construction Costs.

(b)  Professional Services. For professional start-up and transition
services, the City agrees to pay KPC up to a total of One Hundred Thousand Dollars ($100,000)
in addition to the City's Share of Total Design and Construction Costs.

()  Project Account. The City agrees to deposit KPC's Share of Total
Design and Construction Costs and the City's Share of Total Design and Construction Costs into
a Project Account to be used solely for purposes related to the Project. When the Project is
completed, including, but not limited to, the final disposition of any outstanding claims related to
the Project, the City shall close the Project Account and shall refund any remaining funds on a pro
rata basis to KPC and the City.

(d)  Project Management. The City agrees to make such City personnel
as called for under this Agreement available for consultation with KPC, the Architect, the
Construction Contractor, and such other persons or entities as are retained by the City for the
Project, and to cooperate with KPC in the Project, in order to produce a suitable performing arts
center, which the parties recognize to be in their mutual best interests. Such cooperation shall
include providing invoices to KPC in a timely manner to enable KPC to submit invoices to and to

- request reimbursement from public and private grantors in a timely manner.

(e) . Project Operations. The City agrees to negotiate and enter into a
mutually acceptable Use and Occupancy Agreement with KPC for the long-term use and
occupancy of the Facility by KPC. The Use and Occupancy Agreement shall include provisions
requiring KPC to establish an Operating Reserve of Two Hundred Thousand Dollars ($200,000)
in cash net of any outstanding liabilities. The Use and Occupancy Agreement also shall include
provisions requiring KPC to replenish the Operating Reserve according to a schedule determined
by KPC and the City whenever the Operating Reserve is less than Two Hundred Thousand
Dollars ($200,000). :

® Investment Income. The City agrees that any income earned from
investments of the City's Share of Total Design and Construction Costs and KPC's Share of Total
Design and Construction Costs shall be for the benefit of the Project.
III. PROJECT DESIGN.
A The pai'ties acknowledge that the City, not KPC, has "entered into the Architect

Agreement. The parties agree that the City has the rights of "Owner" under the Architect
Agreement, as well as all obligations thereunder.
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B. The City acknowledges that the Architect Agreement is for the design of a Facility
for KPC's use and benefit, and that all fees incurred thereunder shall be paid by KPC.
Consequently, KPC shall be deemed a third party beneficiary under such Contract and said
Contract shall so provide.

C.  The Project Management Committee shall be consulted in connection with all
phases of the design process and in all decisions regarding the Project as are made by the City and
the Architect. The City further agrees not to amend the Architect Agreement without the express
prior Approval of Project Management Committee.

D. No significant decisions regarding the Facility design shall be unilaterally made by
the City, the Architect, or by the City and Architect, without Project Management Committee
participation and Approval.

IV. PROJECT CONSTRUCTION.

A Compliance with State and Local Laws. The parties shall comply with all
applicable state and local laws and regulations, and applicable condmons of public grantors,
including anti-discrimination laws.

B. Project Construction to be Treated as a Public Work. The parties agree that the
construction of the Project shall be treated as a public work under the control and jurisdiction of

the City. Such construction shall, therefore, be undertaken in accordance with applicable law,
rules and regulations, as determined by the City, and other provisions of this Agreement.

C. Rights and Obligations Regarding Approval of Contractors Selected For Work on
Project. KPC does not reserve and is not granted under this Agreement any right to approve the

qualifications or use by the City of the Architect or Construction Contractor selected to work on
the Project during its construction phase, except as follows:

(1)  The Project Management Committee shall be fully consulted in preparation
of the bid documents for construction, and any other contracts which the City proposes to enter
into with respect to the Project; and

| (2)  The Project Management Committee shall review bids in accordance with
City procedures.

D. Construction Scheduling. The City shall consult with the Project Management
Committee to have the Project construction commenced and completed in such time period(s) or
such other time periods as is mutually deemed reasonable and feasible.

E. City Invitation of Bids for the Project's Construction. The City shall invite bids for

the construction of the Project when all of the following actions have occurred:
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(1)  Plans and specifications for the Project, appropriate bid documents, and
terms and conditions of the Architect Agreement, the Construction Contract, and any other
contract which the City proposes to enter into with respect to the Project have been prepared and
the same have been approved by the Project Management Committee.

(2) One hundred percent (100%) of KPC's Share of Total Project Costs in
cash, in Cash Equivalents assigned to the City, or in the form of pledges assigned to the City
backed by a Letter of Credit from a financial institution acceptable to the City has been paid to the
City by KPC in accordance with Section II of this Agreement.

F. Bid Process. The City must have received a responsive bid from a qualified and
responsible bidder for construction of the Project that is equal to or less than the project budget.
If the lowest responsible bid exceeds the project budget, the City shall so advise the Project
Management Committee. The Project Management Committee shall take one (1) or more of the
following actions:

(1)  The Project Management Committee shall make design and/or program
requirement changes which would enable the Project to be constructed within the project budget.
For this purpose, the City shall make available to the Project Management Committee the services
of the Architect and the Project Director. A refined project budget shall include the cost of
redesign. Following completion of such changes, the City shall solicit new bids for construction
of the Project, if necessary.

(2)  The Project Management Committee shall select one (1) or more deductive
alternates sufficient in value to allow the City to accept the lowest responsible bid within the
project budget. The Project Management Committee shall identify such alternates while the
lowest responsible bid remains outstanding and binding upon the bidder, which shall be not less

than thirty (30) days.

If the lowest responsible bid received by the City for construction of the Project allows the
City to include one (1) or more proposed alternates within the project budget, the City shall so
advise the Project Management Committee prior to accepting such bid. Prior to the expiration of
the bid, the Project Management Committee shall recommend which additive alternate or
alternates the Project Management Committee desires the City to accept.

G. City Council Award of Contract for the Project's Construction. The City Council

shall award a contract for the construction of the Project when the following actions have
occurred:

(1)  KPC and the City have agreed on the terms and conditions of the Use and
Occupancy Agreement, including KPC's obligation to occupy, manage and operate the Facility.

() The City must have received a responsive bid from a qualified and
responsible bidder for construction of the Project that is equal to or less than the project budget.
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H. Access to Project. Throughout the construction and renovation of the old library,
physical access to the Project site by the public, KPC, or persons whom KPC desires to have
access, shall require authorization by the Project Management Committee. Any such
authorization shall be conditioned on the visitor complying with safety rules and procedures
throughout their visit to the Project site.

V. PROJECT MANAGEMENT.

A Generally. The KPC Board and the City Council shall review and approve the
Project Design. The City shall appoint a Project Manager. KPC and the City shall each appoint
three persons to a six-person Project Management Committee to oversee agreed-upon aspects of
design and construction, including major change orders, and to supervise the Project Manager. In
case of a tie vote by the Project Management Committee, the City Manager shall cast the deciding
vote.

B. Change Orders.

(1)  Any change order that may increase costs over the agreed-upon budget
including contingencies shall require reduction in the scope of work so that actual costs of the
project do not exceed said budget, and shall be approved by the Project Management Committee.
Reductions to the project budget will be made as necessary in lieu of incurring cost overruns.

(2)  The Project Management Committee may approve any change orders that
do not increase costs over the Project Budget.

(3)  The Project Manager may make decisions without Project Management
Committee Approval in emergency situations where: (i) the Project Manager reasonably believes
that destruction of property or injury to persons is likely to occur; (i) there is no time to consult
with the Project Management Committee prior to the making of the decision by the Project
Manager; (iii) the Project Manager's actions in such circumstances are limited to dealing with the
emergency circumstances and are taken in a cost effective manner; and (iv) thereafter, the Project
Manager immediately notifies the Project Management Committee of the nature of the emergency
circumstances and his decision with respect to such circumstances; provided, however, that the
Project Manager shall not approve any change orders in which the cost of the change exceeds one
percent (1%) of the Total Design and Construction Costs, or up to fifty percent (50%) of the
remaining contingency.

(4) No Design or Construction Change Without Mutual Approval. After

execution of the Construction Contract, no design or construction change request initiated by or
on the behalf of KPC or the City shall be implemented without the prior Approval of the Project
Management Committee.
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VL. TENANT IMPROVEMENTS.

A.  KPC shall procure and provide Tenant Improvements. KPC shall also contract for
and manage construction and/or installation of Tenant Improvements in coordination with the
Construction Contractor. KPC directors, officers, and employees unless properly licensed and
bonded, shall not construct or install Tenant Improvements.

B. KPC shall pay the Tenant ImproVement Costs as required in Section IT of this
Agreement. KPC shall grant to the City a security interest in cash and Cash Equivalents totaling
$628,552 to be used to pay the Tenant Improvement Costs on or before the date of the Award of
the Construction Contract. The terms of the security agreement establishing such a security
interest shall require KPC to deposit such cash in an escrow account with an escrow trustee
selected by the Project Management Committee and acceptable to the City prior to award of the
Construction Contract. The terms of the security agreement establishing such a security interest
also shall require KPC to assign such Cash Equivalents to the City until such Cash Equivalents
mature. Upon maturity of the Cash Equivalents, the City shall assign them back to KPC, which
shall be required to deposit the proceeds of such Cash Equivalents in the escrow account. The
terms of both the security agreement and the escrow agreement shall include representations that
KPC has not filed a petition in bankruptcy, that KPC has not pledged the funds in the escrow
account to any other persons, that no creditors of KPC have obtained lien status, and that no
other persons have any other security interests in the funds in the escrow account. The escrow
instructions shall provide that the e