RESOLUTION NO R-3713

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KIRKLAND
AUTHORIZING THE CITY MANAGER TO SIGN, ON BEHALF OF THE CITY OF
KIRKLAND, A REMEDIATION AGREEMENT BETWEEN THE CITY, CHEVRON
USA, INC AND SHELL OIL COMPANY FOR PETROLEUM CONTAMINATION
CLEANUP AT HOUGHTON BEACH PARK, CONSISTENT WITH THE WASHINGTON
STATE MODEL TOXIC CONTROL ACT REGULATIONS

WHEREAS, during renovation of Houghton Beach Park, petroleum contaminated soils
were discovered, and

WHEREAS, the predecessors of Chevron U S A, Inc and Shell Oxl Company operated
petroleum bulk storage and distnbution facilies on portions of the Houghton Beach site, and

WHEREAS, the City, Chevron, and Shell believe that cooperative action 18 apfro te
and will expedite cleanup of the park site, consisient with Washington State Model Toxic
Control Act regulations, and

WHEREAS, Chevron and Shell have caused to be developed a recommended
corrective action plan under which Chevron and Shell agree to conduct the cleanup activities,
as specified, consistent with the Model Toxic Control Act regulations and to pay the
reasonable costs thereof, and

WHEREAS, the City has mstututed a public information presentation and forum with
notice thereof given to property owners adjoining the Houghton Beach Park site and to the
general public with respect to the remediation work plan

NOW, THEREFORE, be 1t resolved by the City Council of the City of Kirkland as
follows

Section 1 The City Manager for the City of Kirkland 1s hereby authonzed to sign on
behalf of the City that certain Remediation Agreement between the City of Kirkland,
Chevron US A, Inc and Shell Ol Company, a copy of which 18 attached to the onginal of
this Resolution and by this reference incorporated herein

Passed by majority vote of :he Kirkiand City Council 1n regular, open meeting this

w dayof , 199
; Mayor L %‘

Altest

ty Clerk

RES HOUG DECAF cw
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This Remediation Agreement, dated this day of
: 1991, is entered into by and between the city of

Kirkland, a municipal corporation, organiged under the laws of
the State of Washington ("the City"), Chevron USA, Inc., a
Pennaylvania corperation ("Chevron®") and Shell 011 Company, &

corperation {"Bhell").

AECITALSA
A The City oparates a park at 5811 Laks Washington

Boulavard, Kirkland, Washington, more particularly described on
Exhibit A attached herete and incorporated harein by this
reference ('"the Site").

B. The Bite contains petroleum-contaminated asoils

c Predecessors of Chevron and Shell oparatad bulk storage
and distribution facilities on portions of the Site.

D The parties to this Agreement belleve that cooperative
action is appropriate and will expedits clean-up of the Bita.

E, In accordance with that balief, Appliad Geotechnology,
Ine (PAGI") was commipsioned to determine and recommend to
Chavron and Shall a remedial action plan for the cleanup of soil
and ground water at the Site consistent with Washington Stata
Model Toxica Control Act regulations ("MTCA") Chapter 173-340
WAC. AGI has developed a recommended corrective action plan (the

"Werk Plan") dated ’ , 1591, a copy of which is

attached hereto and incorporated herein by this referencs.
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The parties to this Agreement wish to provide for the
perfermanoe of the work contemplated by the Work FPlan.

NOW THEREFPORE in considaration of the mutual agreemants of
the parties herein contained, the parties do haraby agrees as
follows:

1 Subject to the tearms and conditions of this Agreemant,
Chevron and Shell herady agres to cenduct the work specified in
thes Work Plan and to pay the reascnable costs thersof. The City
shall not be responsible for the cost of any work performed undar
the Work Plan

2 Chavron and Shell shall proceed with the Work Plan in
an expeditious manner in accordance with the timetable attached
hereto as Exhibit __ . Chevron and Shell shall implement the
Work Plan based upon their own judgment and not in reliance upon
any representations from the City, its employsss, agents,
ofticials, directore or other representatives. The City shall
not be held out as a party to any contract entered into by or on
behalf of Chevron and Shell in carrying out activities pursuant
to thie Agreement. Neither Chevron, Shell, nor any of thair
contractors, shall be considered an agent oY independent
contractor of the City,

3 Any material changes in tha scops of ths Work Plan
shall be mutually discussed by the parties and will not be

undertakxen unless and until all of the parties to this Agresment

have agrasd in writing upon such changes.
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4 Commencing with the data of executien of this
Agresment, the City agrees that Chevron and Shell shall have
access at all times to the Bite for the purposss of conducting
any activity related to the Work Plan including, but not limited
to:

a. Parforming and monitoring the work)

b. Conducting investigations relating to
contamination at the Bite;

(-8 Obtaining samples.

5. The City shall have full access to the Site at all
times for the purposes of assuring compliance with the
obligations of this Agreament.

6. Each of the parties to this Agreement shall keep sach
other notified of their respective designated project
coordinatores 8o that thers is full communication at all tinmes
batwaan and among the partiss

7. Jhevesn and Bhell Liraby amesa a yoimburce the City
for ona-half of all sume paid by the Qity to the City’s
gonsultant, GecEngineers, Inc., with respect to the environmantal
assassment and advice regarding the site, provided, however, the
tota' reimbursement by Chevron and Shell shall not in the
aggregate exceed $70,000. Chevron and Shall further agraes to pay
the City $50,000 as reimbursement for incraased costs to complete
renovation and improvement of the Site due to contamination
Upon payment of such sums, all claims of the City against Chavron

or Shell with regard to expenses ingurred with GeoEngineers,

- 3 -
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Inc., and incrsased costs of renovation and improvement of the
Site, shall be deemad fully released, walved or dischargsd. B8uch
paynents shall not be deemed an admission of liabiljity by Chevron
or Shell. Chevron and Shall further agres to repair any damage
to concrete and other permanent park improvements and structures
caused by thair remediation activities.

B:. Tha work performed pursuant to the Work Plan shall
achieve the clsanup standards stated in the Work Planifi

er such lesa stringent standards establighed or provided in

writing by the Department of Ecology for the Site, Within %90
days after the work undertaken pursuant to the Work Plan has been
completed, Chevron and shell shall comply with WAC 173-340=300(4)
and shall provide koth the City and tha Department of Ecology
with a report summarizing the remedial action. The raport by
Chevron and Shell shall show any as=bullt drawings or any onaite
monitoring equipment construocted and installed.

9. Except as expressly provided in this Agreament, no
party to this Agreement assumes any liability by antering into
thie Agreemant, including any liability for remediation of the
5ite. Nothing in this A¢reement shall be construsd to be an
admission of liability or responsibility by any party hereto for
contamination of the Site Except as expressly provided in thie
Agreement, nothing in this Agreement shall be construsd as a
waiver or releass of any claim or potential claim of laability or

responsibility of any party hereto for contamination ef the Site.
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1¢ Chevron and B8hell shall indemnify and held harmless tha
Caty, its officials, officers, direqtors, agents, employess, and
othar representativas from and against all claims and actions
ancluding all expenses incidental to such claims and actions,
based on or ariging out of damages or injuries to parsons or
property to the axtant such claims and actions arise out of any
activities conducted BEENENENN

pursuant to this Agreement, or which are caused

by the sole negligence and/or fault of Chavron and/or shell. The
City shall indemnify and heold harmlees Chavron and Shell from and
againat all claims and actions including all sxpanses incidental
to such claims and actione, basad on or arising out of damagas or
injuries to perscns or property te the extent such claims and
actions arise out of any mctivities of the City or its
representatives pursuant to thias Agresment or which are caused by
the scle negligence or fault of the City. 1In the event that a
claim or action arises from the joint or coencurrent negligence or
fault of the parties, the resulting loss, damage, liability,
claims, damands or costs shall be borne by the parties in
propartion to their degrse of fault,

11  Bubjeact to the terms and conditjons of this Agreenment,
Chevron and Shall shall proceed with rsasconable diligenca to
complete tha work of tha Work Plan in a timely mannar. Chevron
and Shell shall not be llable for delay in performance of their
obligations undar this Agreement if such parformance is hindered

by any svent which is not sclaly within the control of Chewvron,
-5-
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Bhell, or their contractor(s) implementing the Work Plan,
including, without limitation, fire, flood, sarthguakes, akbnecrmal
weather, lightning, strikes or other labor disputes or any other
matter not reasonably contemplated by the parties. Chevron and
Shall shall exerciss rsasonabls diligance to remove or ramedy any
condition or avent causing a delay. Upon the removal of such
condition or svent, Chevron and Shell shall diligently proceed to
completa the Work Plan. The City shall exercise rsascnable
diligence to remove or remedy any circumstance or condition
causing a delay which is within tha control of tha City.

12. XNothing in this Agresment shall be construed to create
any rights in or grant any cause of action to any person not a
party to this Agreement.

13. The parties to this Agresment shall cooparate in
dealing with the wWashington Department of Ecolegy ("WDOE") to
requast approval of the remediation plan described in the Work
Plan and to regueat any appropriate consent decree or agreed
orders which appear to all of the parties appropriate to sssk
when the Work Plan has besn complastad.

¥ Chevron and shell agree to cocperate with tha Caty and
participata in informational meetings and public meetings and
provide necassary technical sxperta to explain the proposed
remedial action plan

9% Any notice, demand or request required by or mads
pursuant to this Agreement shall ke daemed préperly made if
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personally dalivared in writing or deposited in the United Btates
l maill, postage prepald, to the address specified balow:

To City: Terrence L. Ellis
City Manager
123 Fifth Avenue
Kirkland, WA $8033

with a copy to: Dannis D. Reynolds
Williame, Rastner & Gibbs
P.0. Box 21926
Seattls, WA 98111-3926

To Chavron USA, Ine.t P.Q. Box 220
Seattle, WA 58111
Attn: Meal Xnutson

with a copy to: Helssll, Petterman, Martin,
Todd & Hokanson
1500 Puget Sound Plaza
P.O. Box 21846

Seattle, WA §8111
Attn: Gary F. Linden

I To Shell 0il Company:

with a copy to!

488 Except to enforos the terms of this Agreement §¥B

NI NS I AREeS no party to this Agreement shall

initiate an Action against another party to this Agreement during
the time pariod commencing with the effective date of this
Agreanment and ending 90 days after the sarlier of
a, Completion of all work provided in the Work
Plan;
b, The giving of notice of tarmination of this
Agreement not to sue, by one party hereunder t& tha

l other parties, but such notice of termination may only

-7=
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ba given LNERINGERENI? a party is not in

compliance with the Work Plan.
such paricd of time is hareafter called "the Tolling Period."

For purposes ©f this Agreement, Action means any lawsuit,
administrative proceeding, or cther form of progeading that
relates to the subject matter of this Agreement. No pariod of
limitation (whether contractusl, statutory, common law or
otharwiss) on an Actien shall run between the parties during the
Tolling Period nor shall either party put forward or rely upon
such Tolling Pericd as a waiver or estoppel or as a time bar in
order to prsclude or defeat an Action by the ether party,
provided, however, that neothing in this Agresenent modifies or
otherwise alters any time bar existing prier to the effective
date of this Agrsemant. No claim, suits, Actions or rights for
which a limitation period or time reguirement expired as of the
effective data of this Agreement are revived or in any way
affectad by this Agreement.

E¥2 The City covenants and agrees not to eue or to take
administrative or other action against Chevron or Shell for mny
claim or matter regarding this Site. The follewing covenant and
agreement shall kecome effesctive only upon completion of tha

remadial action and attainmsnt of clean-up standards required by

The covenant and agresment shall relate only to the environmental

contamination of the Sita and past or future CosSta or damages
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related therete or any matter relatad to the Work Plan. This
covenant not to sue extands only to Chevron and Shall NRNRINS

i e DT T R T T TR - HOKA AN B R AT s Rt P R
S d T ey T e e b e T ek N e

Rand docas net extend to

any other psrsons.

Notwithstanding the foragoing covanant not te sue, the City
shall hava the right to assert claims against Cheavron and Shall
as fcllows:

c. If WDOE or any other governmental agency raguirss
further remedial or response actions ralating to the 8its,
the city shall bs entitled to assert olaims againat Chevron
and/or sShell relating te such furthar responsa actions}

d If a claim which is rslated in any way to

. contamination of the Site is assarted by a third party
againet the City, its officers, directors, officials, agents
or representatives, in any lawsuit or other proceeding, the

City shall ba entitled to tender the defense of such claims

and/or assert claims over against Chavron and Shall to

obtain payment and rsimbursement for the City’s legal
defense costs and for such amounts the City shall pay such
third party.

18. In any dispute or claim betwesn the parties to this
Agresment arising out of or relating to this Agreement, breach
thereof, actions or omissiona under the Work Plan, or any other

matter regarding this site,
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18. This Agresment embodies thea sntire agrsement batwasn
the partiss with respsct to the matters set forth herain and is
intanded to be a completa sxpression of the agresment of the
partias. No changes, amendments or modifications of any of the
terms and conditions of this Agresment shall be valid unlass
reduced to writing and signed by all parties.

20. This Agreement shall be construed in ascordanoce with
and governed by the laws of the State of Washingten.

21 The invalidity, illegality or unenforceablility of any
provision of this Agresment shall in ne way affect the validity
or enforceakility of any other portien or provision of the
Agrsemant, Any void provision shall bs deemed seversd from the
Agresment and the balance of the Agrasment shall ba construsd and
enforced as if tha Agresment 4id not contain ths particular
portion or provision held to bs vold.

a2 The covaenants and agresments contained in this
Agreement ghall inurs to the banefit of and be binding upon the
parties hereto and to their respective assigns and successors in
interest.

23. The obligations of Chevron and Shall hareundar are
joint and several.

24 The individuals pigning below warrant that they are
authorized representatives with authority to sign on bahalf of

the entities they represant.
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*AGI Work Plan, p. S, last sentencas"

Motten—ilonr—uwiihen site remediation is completed in acscordance
with thies Corractive Action Plan, cleanup levels achieved will be
m.m-wml meet the Method B standards of the Model Toxich
Control Act.

12/3/91




TN WITNESS WERREOF tha partiea hareto have axscuted this
l Agreemsnt as of the day and year abova sat forth.
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CITY QF KIRKLAND

By

Tarrence L. Ellis
City Manager

CHEVRON UBA, INC.

BY
thorncy in ract

SHELL OlL COMPANY

By __

Its




