RESOLUTION NO R-3715

A RESOLUTION OF THE CITY COUNCI. OF THE CITY OF KIRKLAND
AUTHORIZING THE CITY MANAGER TO SIGN, ON BEHALF OF THE CITY OF
KIRKLAND, A REMEDIATION AGREEMENT BETWEEN THE CITY, CHEVRON
USA, INC AND SHELL OIL COMPANY FOR PETROLEUM CONTAMINATION
CLEANUP AT HOUGHTON BEACH PARK, CONSISTENT WITH THE WASHINGTON
STATE MODEL TOXIC CONTROL ACT REGULATIONS

WHEREAS, duning renovaton of Houghton Beach Park, petroleum contaminated soils
were discovered, and

WHEREAS, the predecessors of Chevron U S A , Inc and Shell Oil Company operated
petroleum bulk storage and distnbution faciliies on portions of the Houghton Beach site, and

WHEREAS, the City, Chevron, and Shell behieve that cooperative action 18 apJ)ro te
and will expedite cleanup of the park site, consistent with Washington State Model Toxic
Control Act regulations, and

WHEREAS, Chevron and Shell have caused to be developed a recommended
corrective action plan under which Chevron and Shell agree to conduct the cleanup activities,
as specified, consistent with the Model Toxic Control Act regulations and to pay the
reasonable costs thereof, and

WHEREAS, the City has instituted a pubhic information presentation and forum with
notice thereof given to property owners adjoming the Houghton Beach Park site and to the
general public with respect to the remediation work plan

NOW, THEREFORE, be 1t resolved by the City Council of the City of Kirkland as
follows

Section 1 ‘The City Manager for the City of Kirkland 1s hereby authonzed to sign on
behalf of the City that certain Remediabon Agreement between the City of Kurkland,
Chevron US A, Inc and Shell 01l Company, a copy of which 1s attached to the ongnal of
this Resolution and by this reference incorporated herein

Passed by majonty vote of ihe Kirkland City Council 1n regular, open meeting this

- dayof , 199
; Mayor L %‘

Attest

ty Clerk

RES HOUG DEC/AF cw
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This Remadiation Agreemant, dated this day of
: 1991, 1s entered into by and between the City of

Rirkland, a municipal corporation, organiged under the laws of
the State of Washington ("the City"), Chevron USA, Inc., a
Pennaylvania corporation ("Chevron®") and Shell Oil1 Company, a

corperation {"Bhell").
RAECITALSA
A The City oparstea a park at 5811 Lakxs Washington

Boulevard, Kirkland, Washington, more particularly described on
Exhibit A attached herste and incorperated herein by this
reference ("the Site").

B, The Bite contains petrolsum-contaminated soils

L+ Predecessors of Chsvron and Shall cparatad bulk storage
and distribution facilities on portions of the Site.

D The parties to this Agreement bellave that cooparative
action is appropriate and will expedits clean-up of ths Bite.

E. In accordance with that belief, Applied Geotechnology,
Inc (PAGI") was commimssioned to determine and recommend to
Chavron and Shall a remedial action plan for the oleanup of soil
and ground water at the Site consistent with Washington Stata
Model Toxica Control Act regulations ("MTCA") Chapter 173-=340
WAC. AGI has developed & recommended corrective action plan (the

"Werk Plan") dated ‘ , 1551, a copy of which is

attached hereto and incorporated herein by this referancs.
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The parties to this Agreement wish to provide for the
performance of the work contamplated by the Work Plan.

NOW THEREFORE in considaration of the mutual agreements of
the parties herein ocontained, the parties do haraby agree as
follows:

1 Subject to the terms and conditicns of this Agreement,
Chevron and Shell heredy agres teo cenduct the work specified in
tha Work Plan and to pay the reasonable costs thersof. The City
shall not be responsible for the cost of any work performed undar
the Work Plan

2 Chavron and shell shall proceed with the Work Plan in
an expeditious manner in accordance with the timetable attached
hereto as Exhibit __ . Chevron and Shell shall implement the
Work Plan based upon their own judgment and not in reliance upon
any representationa from the City, its employsss, agents,
ofticials, directore or other representatives. The City shall
not be held out as a party to any contract entered into by or on
bashalf of Chevron and Shell in carrying out activities pursuant
to thie Agreement. Neither Chevron, Shell, nor any of thair
contractors, shall be conasidered an agent O independent
contractor of the City.

3 Any material changes in tha scops of ths Work Plan
shall be mutually discussed by the parties and will not be

undertaken unless and until all of the parties to this Agresment

have agrasd in writing upon such changes.
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4 Commencing with the date of execution of this
Agressment, the City agrees that Chevren and Shell shall have
access at all timas to the Eite for the purposss of conducting
any activity related to the Work Plan including, but not limited
to:

a. Parforming and monitoring the work;

b, Conducting investigations relating to
contamination at the Bite)

c. Obtaining samples.

5. The City shall have full access to the Site at all
timgs for the purposes of assuring compliance with the
obligations of this Agresament.

6. Each of the parties to this Agreement shall keep sach
other notified of their respective designated project
coordinators so that thars is full communication at all tinmes
batwaan and among the partiasa

7. Jhevesa and Bhwll Laraby amesa da yoimburce the City
for one-half of all sume pald by the City to the City’s
consultant, GeoEnginaers, Inc., with respect to the environmantal
assassment and advice regarding the site, provided, however, the
tota' reimbursement by Chevron and Shell shall not in the
aggregate axcegd §70,000. Chevron and Shall further agres to pay
the City $50,000 as reimbursement for incraased costs to complete
renovation and improvement cof the Site due to contamination
Upon payment of such sums, all claims of the City against Chavron

or £hell with regard to expenses ingurred with GeoEngineers,
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Inc., and increased costs of renovation and improvement of the
S8i1te, shall be deemad fully releassd, waived or dischargsd. B8uch
paynents shall not be deemed an admission of liabiljity by Chevron
or Shell. Chevron and Shall further agres to repair any danmage
to concrete and other permanent park improvementa and structures
caused by thair remediation activities.

B. Tha work performed pursuant to the Work Plan shall
achieve the clsanup standards stated in the Work PlaniiiFsuuiEy

er such lama stringent etandards establighed or provided in

writing by the Department of Ecology for the Site, Within S0
days after tha work undertaken pursuant to the Work Plan has baen
gomplated,; Chevron and shell shall comply with WAC 173-340-300(4)
and shall provide koth ths City and the Department of Ecology
with a report summarizing the remedial action. The raport by
Chevron and Shell shall show any as=built drawings or any onasite
monitoring egquipment constructed and installed.

9. Except as expressly provided in this Agraesment, no
party tc this Agreement agsumes any liability by entering inte
this Agreemant, including any liability for remediation of the
Eite. Nothing in this Agreement shall be construed to bé an
admission of liabllity or responsibility by any party hereto for
contamination of the Site Except as expressly provided in thas
Agreement, nothing in this Agreement shall be construsd as a
waiver or release of any claim or potential cdlaim of liability or

responsibility of any party hereto for contamination of the Site.
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10 Chevron and Shell shall indemnify and hold harmless the
Caty, its officials, officears, directors, agents, smployees, and
other represantativas from and against all olaims and actions
ancluding all sxpesnses incidental to such olaims and actions,
bvased on or arieing out of damages or injuries to parsons or
property to the axtant such claims and actions arise out of any

activities conducted NN RN R R

pursuant to this Agreement, or which are caused

by the sole negligence and/or fault of Chavron and/or shell. The
City shall indemnify and hold harmless Chevron and Shell from and
againat all claims and actionas including all sxpanses incidental
to such oclaims and actione, bagaed on or arising out of damagas or
injuries to peareons or property te the sxtent such claims and
actions arise out of any activities of the City or its
representatives pursuant to this Agreeamant or which are caused by
the scle negligence or fault of the City. In the event that a
claim or action arises from ths joint or eencurrant negligence or
fault of the parties, the resulting loss, damage, liability,
claims, damands or costs shall be borne by the parties in
proportion to their degree ¢f fault,

11 Subjsct to the terms and conditijons of this Agreement,
Chevron and Shell shall preceed with rsasonable diligenca to
complete tha work of the WorX Plan in a timely mannar. Chevron
and Shell shall not be liable for delay in performance of their
obligations undar this Agreement if such performance is hindered

by any avent which is not solely within the control of Chavron,
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Shell, or their contractor(s) implementing ths Work Plan,
including, without limitation, fire, flood, sarthguakes, abnormal
weather, lightning, strikes or cother labor disputes or any other
matter not reasonably contemplated by the parties. Chevren and
Shell shall exercise raasonabls diligance to remove or remady any
condition or avent causing a delay, Upon the removal of such
condition or svent, Chevron and Shell shall diligently proceed to
completa the ¥Work Plan. The City shall exercise reascnable
diligence to remove or remedy any c¢ircumstance or condition
causing a delay which is within the control of tha City.

12, Nothing in this Agresment shall be construed to create
any rights in or grant any cause of action to any person not a
party to this Agreenment.

13. The parties to this Agreement shall coocperats in
dealing with the wWashington Department of Ecology ("WROE") to
requast approval of the ramediation plan described in the Work
Plan and to reguest any appropriate consent decres or agread
orders vhich appear to all of the parties appropriats to seak
wvhan the Work Plan has besn conplsted.

§¥ cChevron and shell agree to coeperate with the Caty and
participata in informational meetings and public mestings and
providea nacessary technical experta to explain the proposed
remedial action plan

8% Any notice, demand or request required by or made
pursuant to this Agreement shall be daemed properly made if
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personally daelivarad in writing or deposited in the United States
l mail, postage prepaid, to the address specified below:

To City:

with a copy to:

To Chevron USA, Inc.t

with a copy to:

To Shell 0il Company:

with a copy to!

Tarrence L. Ellis
City Manager

123 Fiftth Avenue
Kirkland, WA 980233

Dannis D. Reynolds
Williama, Kastner & Gibbs
P.Q. Box 21926

Seattls, WA $8111-3926

PIOI Box 230
Seattle, WA 58111
Attn: Mel Knutson

Healsell, Fatterman, Martin,
Todd & Hokanson

1500 Puget Bound Plaza

P.O. Box 21846

Seattle, WA §8111

Attn: Gary F. Linden

38 Except to enforos the terms of this Agreement Bl
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no party to this Agreement shall

initiate an Action against another party tc this Agreement during

the time periocd commencing with ths effective date of this

Agreenment and ending 90 days after the sarlier of

a. Completion of all work provided jin the Work

Plan;

b. The giving of notice of tarmination of this

Agreemant not to sue, by ons party hereunder to thas

other partias, but such notice of termination may only
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be given IENMIMSGRERIEGIL & party is not in

compliance with the Work Plan.

Such paried of time is harsafter called "tha Tolling Period."

For purposes of this Agreemsnt, Action mesans any lawsuit,
administrative prooeseding, or other form of procsading that
ralates te the subject mattar of this Agresment. No period of
limitation (whether contractual, atatutory, common law or
otharwiss) on an Actien shall run between tha parties during the
Tolling Pariod nor shall either party put forward or rely upon
such Tolling Pericd as a waiver or estoppal or as & time bar in
ordar to presclude or dafeat an Action by the other party,
provided, however, that nothing in this Agrsement modifies or
otherwise alters any time bar existing prior to the effectiva
date of this Agrsamant. No claim, suits, Actions or rights for
which a limitation period or time reguirement expired as of the
effective data of this Agreement are revived or in any way
affectad by this Agreement.

ﬂ!ﬁ The City covenants and agrees not to sue or to taske
administrative or other action against Chevron or Shell for mny
claim or matter regarding this S8ite. The follewing covenant and
agreement shall become sffactive only upon oompletion of ths

remsdial action and attainmant of clean-up standards required by

Tha covenant and agrasmant shall ralate only to the environmental

contamination of the Site and past or future costs or Jdamages

-f-
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related thereto or any matter related to the Work Plan. This
covenant not to sue axtends only to Chavron snd Shall B :

RN ,. Htiant Acas not extend to
any othar pereons.

Notwithstanding the foregoing covenant not to sue, the City
shall hava the right to assert claims against Chavron and Shall
as follows:

c. If WDOE or any other governmental agancy raguirss
further remedial or responaa actions rslating to the 8its,
the city shall bs entitled to assert olaims against Chevron
and/or Shall relating teo such furthar reaponsa actions;

d If & claim which is related in any way to
contamination of the Site is asserted by a third party
againset the City, its officers, directors, officials, agents
or reprssentatives, in any lawsuit or other proceeding, the
City shall bs entitled to tender tha defense of such claims
and/or assert claims cver against Chevron and Shall to
obtain payment and resimbursament for the City’s legal
defense cogts and for such amounts the Clty shall pay such
third party.

18. In any disputs or claim between tha parties to this
Agresment arising out of or relating to this Agreaement, breach
thereof, actions or omissions under the Work Plan, or any othexr

matter regarding this site,

SPGOAZIE WM
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18. This Agresment embodies tha entire agrsement batwean
the partiss with respect to the matters set forth herain and is
intanded to be a completa sxpression of the agraesnent of the
parties. No changes, amendments or modifications of any of the
terms and conditions of this Agresment shall be valid unlass
reduced to writing and signed by all parties.

20. This Agreement shall be construed in accordance with
and governed by the laws of the State of Washington.

21 The invalidity, illegality or unenforceabllity of any
provision of this Agresment shall in ne way affect the validity
or enforceakility of any other portion or provision of the

. Agresmant. Any void provision shall bs deemed savered fronm the
Agreement and tha balance of the Agrasment shall ba conatrued and
enforced as if the Agrasment 4id not contain the particular
portion or provision held to bs veid.

a2 The covanants and agresments contalned in this
Agreement ghall inurs to tha banafit of and be binding upon the
partiss hereto and to their respective assgigns and successors an
interest.

23. The obligations of Chevron and Shall hereundsar are
joint and several.

24 The individuals pigning below warrant that they are

authorized representatives with authority to sign on bshalf of

. the entities they rspresent.
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"AGI Work Plan, p. 5, last sentenca"

rovten-ileonr—ujfher site ramediation is completed in acoordance
with this Corractive Action Plan, cleanup levels achieved will be
W meet the Methoed B standards of the Model Toxich
Contro .

12/3/91




N WITNESS WERREOF tha parties hersto have exacuted this
l Agreemsnt as of the day and year abova sat forth.
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CITY QF KIRKLAND

By

Tarrence L. Ellis
City Manager

CHEVRON UBA, INC.

BY
thorncy in ract

SHELL OlL COMPANY

By ___

Its




