
RESOLUTION R ’-- 3364" . - . - 

A RESOLUTION OF THE C I T Y COUNCIL OF THE C I T Y OF KIRKLAND 
AUTHORIZING THE ISSUANCE OF A STREET USE PERMIT FOR A PORTION OF 
AN ELEVATED SIDEWALK COMMONLY REFERRED TO AS THE LAKE PLAZA 
BOARDWALK, SUBJECT TO CERTAIN CONDITIONS, INCLUDING THE CONDITION 
THAT P R I O R TO THE EFFECTIVE DATE OF SUCH STREET USE PERMIT, S A I D 
ELEVATED SIDEWALK BE CONSTRUCTED AT THE PERMITTEE’S EXPENSE I N 
ACCORDANCE WITH PLAN SPECIFICATIONS AND CONSTRUCTION SCHEDULE 
APPROVED BY THE C I T Y OF KIRKLAND. 

Whereas, t h e r e has been presented t o t h e C i t y Council a 
p r e l i m i n a r y proposal f o r c o n s t r u c t i o n o f an elevated sidewalk 
w i t h i n t h e p u b l i c right-of-way commonly r e f e r r e d t o as t h e a l l e y 
r u n n i n g b e t w e e n C e n t r a l Way a n d K i r k l a n d A v e n u e w e s t o f L a k e 
S t r e e t w i t h i n t h e southwest q u a r t e r o f S e c t i o n 5, Township 25 
N o r t h Range 5, WM a s d e e d e d t o t h e C i t y o f K i r k l a n d u n d e r d e e d 
d a t e d February 27, 1922; and 

whereas, said elevated sidewalk would extend south from 
C e n t r a l Way a t t h e C e n t r a l Way s i d e w a l k g r a d e l e v e l , t h e r e b y 
providing d i r e c t access thereto from t h e private structures 
a b u t t i n g t h e a l l e y t o t h e e a s t a t t h e i r C e n t r a l Way a n d / o r L a k e 
S t r e e t grade l e v e l ; and 

Whereas, t h e "SEPA" responsible o f f i c i a l f o r t h e City o f 
K i rkland has determined t h a t said proposal f o r elevated sidewal k 
t o be l o c a t e d w i t h i n p u b l i c r i g h t - o f - w a y i s , p u r s u a n t t o WAC 
197-11-800, c a t e g o r i c a l l y exempt from t h r e s h o l d determination 
r e q u i r e m e n t s o f SEPA a s " m i n o r new c o n s t r u c t i o n " ; a n d 

- Whereas, Pelican Wharf K i r k l a n d , L i m i t e d Partnership, as 
t h e leaseholder of c e r t a i n property d i r e c t l y a b u t t i n g said 
proposed e l e v a t e d s i d e w a l k has proposed t h e c o n s t r u c t i o n o f same 
a t t h e i r expense and requested t h e issuance t o them o f a s t r e e t 

use permit f o r a portion o f t h e elevated sidewalk d i r e c t l y 
abutting t h e i r business premises, a l l as set f o r t h i n t h e 
p r o v i s i o n s o f t h e proposed Terminable Conditioned S t r e e t Use 
Permit which i s attached t o t h i s r e s o l u t i o n as E x h i b i t ’AN and by 

t h i s reference incorporated herein; and 

Whereas, t h e City Council f i n d s t h a t ’ t h e p u b l i c i n t e r e s t and 
p u b l i c b e n e f i t w i l l be served by t h e c o n s t r u c t i o n and i n s t a l l a - 
t i o n of such an e l e v a t e d walkway, as proposed; now, t h e r e f o r e , 

Be i t r e s o l v e d b y t h e C i t y C o u n c i l o f t h e C i t y o f K i r k l a n d a s 
follows: 

S e c t i o n 1. T h e C i t y C o u n c i l o f t h e C i t y o f K i r k l a n d h e r e b y 
approves t h e c o n s t r u c t i o n and i n s t a l 1a t i o n o f an elevated 
sidewalk w i t h i n t h e n o r t h 215.27 f e e t o f t h e a l l e y i n Government 
L o t 5, S e c t i o n 5, Township 25 N o r t h , Range 5 EWM as s e t f o r t h i n 
E x h i b i t "A" attached t o t h i s r e s o l u t i o n and by t h i s reference



incorporated herein, 

Section’2. The City Manager i s hereby authorized t o s i g n on 
b e h a l f o f t h e C i t y o f K i r k l a n d a Terminable Right-of-way Use 
Permit f o r a portion of elevated sidewalk substantially i n t h e 
form set f o r t h i n E x h i b i t "A" and attached hereto; provided t h a t 
t h e City Manager s h a l l not s i g n s a i d Permit u n t i l such t i m e as 
t h e Permit has been signed and approved by t h e permittees. 

P a s s e d b y m a j o r i t y v o t e o f t h e K i r k l a n d C i t . y . C o . . u . n . c i l i n 
r e g u l a r , o p e n m e e t i n g t h i s 20th ’ d a y o f April’ , 1987. 

S i g n e d i n a u t h e n t i c a t i o n t h e r e o f t h i s 20th d a y o f April 

1987. 
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A S APPROVED BY COUNCIL RESOLUTION R 3 3 6 4 , 
ADOPTED BY THE KIRKLAND C I T Y COUNCIL A P R I L 2 0 , 1 9 8 7 

CITY OF KIRKLAND 
TERMINABLE RIGHT-OF-WAY USE PERMIT 

Portion o f "elevated Lake Plaza sidewalk" 
( t o be constructed) 

The City o f K i r k l a n d hereby g r a n t s t o P e l i c a n ’ s Uharf - 
Kirkland, a Limited Partnership a terminable conditional street 
use permit t o use and occupy t h e p o r t i o n o f t h e s u r f a c e o f t h e 

I 
p u b l i c elevated sidewalk commonly r e f e r r e d t o as t h e Lake Plaza 

! Boardwalk specifically hereinafter described, subject t o t h e 
terms and c o n d i t i o n s h e r e i n set f o r t h . 

1. P r o v i d e d p e r m i t t e e f i r s t c o m p l e t e s t o t h e s a t i s f a c t i o n 
o f t h e City o f K i r k l a n d each and every precedent c o n d i t i o n set 
f o r t h i n paragraph 12 below, t h e n upon w r i t t e n evidence o f such 
s a t i s f a c t o r y compl i a n c e i s s u e d by t h e D i r e c t o r o f Pub1 i c Works, 
t h i s t e r m i n a b l e c o n d i t i o n a l s t r e e t use p e r m i t s h a l l become 
e f f e c t i v e . I f s a i d precedent c o n d i t i o n s a r e n o t so met w i t h i n 
eighteen (18) months o f t h e date hereof, t h i s permit s h a l l be 
void. 

2, No p e r m a n e n t s t r u c t u r e s o r i m p r o v e m e n t s s h a l l b e p l a c e d 
w i t h i n t h e p e r m i t area. Any temporary p o r t a b l e improvements o r 
o t h e r o b s t r u c t i o n s placed i n t h e permit area s h a l l be so placed 
and maintained as t o , p r o v i d e a- c l e a r demarcation between t h e 
permit area and t h e remaining p o r t i o n o f t h e elevated sidewalk 
i n order t h a t t h e use and occupany o f t h e permit area by 
permittee and p e r m i t t e e ’ s i n v i t e e s and customers s h a l l not 
i n t e r f e r e w i t h t h e f r e e movement o f p e d e s t r i a n t r a f f i c upon t h e 
e l e v a t e d s i d e w a l k . A l c o h o l i c beverages may be consumed w i t h i n 
t h e p e r m i t area o n l y when served i n c o n j u n c t i o n w i t h meals and i n 
conformance w i t h Liquor Control Board regulations. Alcoholic 
beverages s h a l l not be c a r r i e d o r taken from t h e permit area t o 
any other p o r t i o n o f t h e elevated sidewalk. A breach o f t h i s 
paragraph by permittee shall be grounds f o r immediate revocation 
of t h i s permit. 

Upon e i t h e r r e v o c a t i o n o r t e r m i n a t i o n of t h i s p e r m i t a l l 
temporary improvements and encroachments placed w i t h i n t h e permit 
area s h a l l f o r t h w i t h be removed and t h e c o s t o f such removal, 
i n c l u d i n g any a c t i o n r e q u i r e d t o e n f o r c e same, s h a l l be s o l e l y a t 
t h e expense of permittee. 

3. P e r m i t t e e s h a l l , a t i t s s o l e . expense, m a i n t a i n t h e 
p e r m i t area h e r e i n a f t e r described, i n c l u d i n g a1 1 temporary and/or 
p o r t a b l e i m p r o v e m e n t s a n d e n c r o a c h m e n t s p l a c e d t h e r e i n , i n c l u d i n g 
a l l areas thereof which permit o r i n v i t e public access, 

4. The p e r m i t t e e s h a l l h o l d > a n d save h a r m l e s s t h e C i t y of 
K i r k l a n d , 1 t s o f f i c e r s , agents and employees from any and a l l



c l a i m o r c l a i m s , r e a l o r i m a g i n a r y , o f whatsoever n a t u r e made o r 
asserted against t h e City of Kirkland, i t s officers, agents o r 
employees growing out o f t h e construction, development, use, 
maintenance o r occupany o f said permit area, o r any structure, 
improvement o r encroachment placed w i t h i n said permit area by t h e 
permittee. 

5. The p e r m i t t e e s h a l l o b t a i n , a t i t s s o l e expense, 
comprehensive 1i a b i l i t y insurance i n 1i m i t s s a t i s f a c t o r y t o t h e 
City o f Kirkand and s h a l l p r o v i d e t h e City w i t h s a t i s f a c t o r y 
proof of t h e continued insurance coverage during the l i f e o f t h i s 
permit, o r any renewal o r extension hereof. Such insurance s h a l l 
include t h e C i t y o f Kirkland as an additional insured o r 
beneficiary. 

6. T h i s s t r e e t use permit and a l l r i g h t s thereunder s h a l l 
not be t r a n s f e r a b l e by p e r m i t t e e f o r any reason whatsoever 

I 
I 

w i t h o u t t h e p r i o r c o n s e n t o f t h e C i t y o f K i r k l a n d , w h i c h shall^ b e 
expressed by r e s o l u t i o n o f t h e K i r k l and City Counci 1. 

7 . No w a i v e r b y e i t h e r p a r t y o f a n y t e r m o r c o n d i t i o n o f 
t h i s agreement s h a l l be deemed o r c o n s t r u e d as w a i v e r o f any 
o t h e r t e r m o r c o n d i t i o n , n o r s h a l l .a w a i v e r o f any b r e a c h b e 
deemed t o c o n s t i t u t e a w a i v e r o f any subsequent breach, whether 
o f t h e same o r d i f f e r e n t p r o v i s i o n o f t h i s agreement o r p e r m i t . 

8. The i n i t i a l t e r m o f t h i s p e r m i t s h a l l b e f o r o n e (1) 
year commencing w i t h t h e e f f e c t i v e d a t e determined i n accordance 
w i t h paragraph 1 above; t h e r e a f t e r , a l l r i g h t s under t h i s permit 
may be t e r m i n a t e d a t any t i m e by t h e C i t y o f K i r k l a n d upon g i v i n g 
permittee t h i r t y (30) days’ notice of termination; provided; 
however, t h a t i f such t e r m i n a t i o n i s based upon a breach o f 
p a r a g r a p h 1, 2 o r 6 o f t h i s p e r m i t , t h e n i n t h a t e v e n t t h e 
t e r m i n a t i o n s h a l l be e f f e c t i v e immediately upon r e c e i p t by t h e 
permittee of the notice of termination. Service of the notice of 
t e r m i n a t i o n , if made by m a i l , s h a l l be deemed complete as o f t h e 
date of mailing, provided said notice i s mailed t o the permittee 
a t t h e following address, o r such o t h e r address as t h e permittee 
may s u b s e q u e n t l y p r o v i d e t o t h e C i t y i n w r i t i n g f o r t h e p u r p o s e 
of service: 

Name 

Address 

I . 

I 

T h i s p e r m i t may a’lso be t e r m i n a t e d by t h e p e r m i t t e e a t any 
t i m e by t h e g i v i n g of a w r i t t e n n o t i c e o f w r i t t e n t e r m i n a t i o n , t o 
t h e City of Kirkland with delivery thereof t o the Kirkland City 
Hal 1, 123 F i f t h Avenue, K i r k l a n d , Washington 98033, t h i r t y ( 3 0 ) 
days p r i o r t o t h e e f f e c t i v e d,ate o f such t e r m i n a t i o n . 

A t such t i m e as a n o t i c e of t e r m i n a t i o n i s served i n



accordance with,the, provis:ions of t h i s section, a l l r i g h t s I 

h e r e ~ g d e r ~ s h a . 1t1e r m i n a t e a s o f t h e e f f e c t i v e . d a t e o f t h e 
t e r m i n a t i o n , : . . . . - . . .... . . 

, - , / 
. . 

. 

. . 
, 
. . 
( I , : ’ .: - . . . . . . . . , << 

I .. L _ . . - . . .. -. 

9 . . his a g r e e m e n t b n d b e r m i t m e r g e s . a n d s u b e r s e d e s . a 1 1 ’ 
p r i o r negotiations, representations and agreements between t h e 
p a r t i e s hereto, r e l a t i n g t o t h e s u b j e c t m a t t e r hereof, and 
constitutes. t h e e n t i r e agreement and permit between the.,City of 
K - ! r k . l a - n d . . : a n d . t h e - . p e r m . i t t e e , . r . - . .. ,. .... 

10,. ’ ~ h ’ ae r e a o f t h e e l e v a t e d s i d e w a l k . t o w h i c h t h i s 
~ e r m i n a b l eR i g h t - o f -Way Use P e r m i t a p p l i e s , b e i n g t h e a r e a 
a v a i l a b l e f o r use by P e l i c a n ’ s Wharf f o l lowing construct i o n o f 
t h e , e l e v a t e d sidewalk, i s d e s c r i b e d as f o l l o w s : t h e s o u t h e r l y 80 
f e e t o f t h e e a s t e r l y 8 f e e t of t h e n o r t h e r l y 215.27 f e e t o f t h e 
s i x t e e n f o o t wide, pub1i c r i g h t - o f -way which runs between Central 
Way a n d . K i r k l a n d . A v e n u e w i t h i n t h e s o u t h w e s t q u a r t e r o f s e c t i o n 
5., T o w n s h i p 2 5 N o r t h , R a n g e . 5 , EWM a s d e e d e d t o t h e C i t y o f 
# i r k l and..under.-deed,d a t e d F e b r u a r y 27’, 1922. ., 

11. I n a d d i t i o n t o . t h e - r e m e d i e s p r o v i d e d i n t h i s p e r m i t , a n d 
o t h e r w i se:-..by. l a w ; . . t h i s . agreement and p e r m i t may b e s p e c i f i c a l l y 
enforceable by. either party. 

- . 1 2 . > . PRECEDENT CONDITIONS: P u r s u a n t t o p a r a g r a p h 1 a b o v e , 
each and every c o n d i t i o n set f o r t h i n t h i s paragraph s h a l l be met 
t o t h e ~ a t ~ i s f a c t j oon :f ~h te C i t y o f # i m r kal n d . , w i t h . e v i d e n c e o f s u c h 
s a t i s f a c t . i o n t o b e i s s u e d . i n . w r i t i n g . . b y t h e . . D.i r e c t o r o f , , P u b l i c . . 

- Works. f o r t h e C i t y o f K i r k l a n d 
. . . 

. . 
I 

. 
: 

- . . . . . . 
,. . . ..... a,;. ; . . W i t h i n a - . t i m e s c h e d u l e a p p r o v e d i n . w r i t i n g b y . t h e 

. , _. .. . .. . . - . , . . :.: # i r k l a n d : D e p a r t m e n t o f P u b 1 . i ~W o r k s , p e r m i t t e e 
s h a l l construct, a t p e r m i t t e e ’ s s o l e expense, an 
e l e v a t e d sidewa.1k w i t h i n t h e n o r t h e r l y 215.27 f e e t 
o f t h e p u b l i c right-of-way, commonly r e f e r r e d t o as 
t h e " a l l e y " r u n n i n g b e t w e e n C e n t r a l Way a n d 
K i r k l a n d Avenue west o f Lake S t r e e t , w i t h i n t h e 
southwest q u a r t e r o f S e c t i o n 5, Township 2 5 ’ N o r t h , 
Range 5 EWM, a s d e e d e d t o t h e C i t y o f K i r k l a n d 
under deed dated February 27, 1922. Said elevated 
s i d e w a l k s h a l l e x t e n d s o u t h e r l y f r o m C e n t r a l Way a t 
a p p r o x i m a t e l y t h e C e n t r a l Way g r a d e l e v e l , a n d s o 
as t o permjt a c c e s s i b i l i t y d i r e c t l y t h e r e t o from 
the private structures abutting said elevated 
s i d e w a l k a t t h e i r C e n t r a l Way o r L a k e S t r e e t g r a d e 
level. 

b. C o n s t r u c t i o n of t h e e l e v a t e d sidewalk s h a l l be 
accompl ished i n accordance w i t h t h e design 
therefore set forth i n Exhibit"AU attached hereto 
and by t h i s reference i n c o r p o r a t e d herein. 

C. F o l l o w i n g ~ ’ a p p r o v a lby t h e C i t y C o u n c i l , C i t y s t a f f 
and Department of Pub1i c Works o f t h e a r c h i t e c t u r a l 

.- 
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and s t r u c t u r a l designs, c o n s t r u c t i o n s p e c i f i c a t i o n s 
and c o n s t r u c t i o n schedule, t h e City w i l l grant t o 
permittee a temporary c o n s t r u c t i o n easement over 
and upon t h e p r o p e r t y d e s c r i b e d i n p a r a g r a p h 12 a. 
above, Adequate p r o v i s i o n s s h a l l be taken d u r i n g 
construction by t h e permittee t o safeguard vehicles 
and pedestrians u t i l i z i n g t h e Lake Plaza p a r k i n g 
l o t and t h e business establishments f r o n t i n g 
thereon. Such safeguards s h a l l have p r i o r approval 
of t h e Department o f Pub1 i c Works and t h e K i r k l a n d 
Pol i c e Department. Said temporary easement s h a l l 
t e r m i n a t e as of t h e permit e f f e c t i v e d a t e provided 
f o r i n paragraph 1 above. 

d. A t , o r p r i o r t o , t h e t i m e o f grant o f t h e temporary 
construct i o n easement, permittee s h a l l : 

i. F i l e w i t h t h e C i t y o f K i r k l a n d , i n a f o r m 
approved by t h e C i t y Attorney, a performance 
and payment bond i s s u e d by a s u r e t y company 
licensed t o do business i n t h e State o f 
Washington. Said bond s h a l l be i n an amount 
not less than the t o t a l estimated cost of 
c o n s t r u c t i o n o f t h e elevated sidewalk, and 
conditioned upon permittees completing 

- construction o f said f a c i l i t y i n accorda,nce 
w i t h t h e approved plans and s p e c i f i c a t i o n s , 
and t o t h e s a t i s f a c t i o n o f t h e City o f 
K i r k l a n d and f r e e o f any and a l l c o n s t r u c t i o n 
c o s t s o r l i e n s w h i c h may be c l a i m e d a g a i n s t 
either t h e City o r t h e permittee o r t h e .’ 

permittee’s construction contractor. 

ii. Provide t o the City o f Kirkland a l e t t e r o f 
commitment from p e r m i t t e e ’ s construct i o n 
finance lender, obligating said lender t o 
provide f u l l financial assistance t o 
permittee, i n order t h a t t h e proposed 
construction shall be f u l l y completed, f r e e 
and c l e a r o f any l i e n s o r o t h e r claims a g a i n s t 
City owned p r o p e r t y and t h e e l e v a t e d s i d e w a l k 
structure. 

iii. The p e r m i t t e e s h a l l h o l d and save harmless t h e 

C i t y of K i r k l a n d , i t s o f f i c e r s , agents and 
employees from any and a l l c l a i m o r claims, 
r e a l o r i m a g i n a r y , o f w h a t s o e v e r n a t u r e made 
or asserted against the the City of Kirkland, 
i t s o f f i c e r s , agents o r employees growing out 
o f t h e a c t i v i t i e s o f permittee and i t s 
contractors i n the construction of said 
elevated sidewalk, i n c l u d i n g any cost, 
expense o r fees incurred by t h e City o f 
K i r k l and i n t h e i n v e s t i g a t i o n and/or defense



. .. . o f any such, claims,:.provided t h a t t h i s . . :-.. 

: , . paragra.ph sha.11. n o t . a p p l y as t o any c l a i m 
a r i s i n g out o f t h e so.le negligence o f t h e - C i t y 

. . ,.of Kirkland, i t s o.fficers and/or employees.. 

DATED a t K i r k l a n d . . , , W a s h i n g t o n t h i s .day of 
, 1987, , 

PERMITTEES: KIRKLAND: 
.. . . , - . . . . 

CITY 

. - 

OF 
. . . 

- Pelican’s Wharf Kirkland 
a L i m i t e d P a r t n e r s h i p By: 

. 

General Partner 
BY 

C i t y Manager


