
RESOLUTION R -  3346 
- .  

u A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 
KIRKLAND AUTHORIZING THE CITY MANAGER TO SIGN O N  
BEHALF OF THE CITY OF KIRKLAND AN INTERLOCAL 
GOVERNMENTAL AGREEMENT PROVIDING FOR F INANCIAL  
PARTICIPATION BY THE PORT OF SEATTLE I N  THE 
CONSTRUCTION, OPERATION AND MAINTENANCE OF A  TOUR 
BOAT DOCK F A C I L I T Y  WITHIN THE CITY OF KIRKLAND 

Whereas ,  t h e  c o n s t r u c t i o n  and  o p e r a t i o n  o f  a  d o c k  s u i t a b l e  
I f o r  a c c o m o d a t i n g  t o u r  b o a t s  w i t h i n  t h e  h a r b o r  a r e a  o f  t h e  C i t y  o f  

K i  r k l a n d  w i l l  p r o v i d e  e c o n o m i c  b e n e f i t s  and  p r o m o t e  commerce  a n d  
t o u r i s m  w i t h i n  t h e  C i t y  and  w i t h i n  t h e  d i s t r i c t  o f  t h e  P o r t  o f  
S e a t t l e ;  and  

Whereas ,  t h e  C i t y  o f  K i r k l a n d  d e s i r e s  t o  p r o v i d e  f o r  
p l a n n i n g ,  d e s i g n ,  c o n s t r u c t i o n ,  o p e r a t i o n ,  m a i n t e n a n c e  and  
p r o m o t i o n  o f  s u c h  a  t o u r  b o a t  d o c k  f a c i l i t y ;  and  

Whereas ,  t h e  P o r t  o f  S e a t t l e  d e s i r e s  t o  p a r t i c i p a t e  w i t h  t h e  
C i t y  a s  a  p a r t n e r  i n  t h e  d e v e l o p m e n t  o f  t h e  t o u r  b o a t  d o c k  b y  
p r o v i d i n g  a  p o r t i o n  o f  t h e  f i n a n c i n g  f o r  t h e  f a c i l i t y ;  and  

Whereas ,  t h e  C i t y  o f  K i r k l a n d  a n d  t h e  P o r t  o f  S e a t t l e  e a c h  
h a s  t h e  a u t h o r i t y  t o  e n t e r  i n t o  a n  I n t e r l o c a l  G o v e r n m e n t a l  

I A g r e e m e n t  t o  c a r r y  o u t  s u c h  j o i n t  p a r t i c i p a t i o n ;  now,  t h e r e f o r e ,  

Be i t  r e s o l v e d  b y  t h e  C i t y  C o u n c i l  o f  t h e  C i t y  o f  K i r k l a n d  a s  
f o l l o w s :  

S e c t i o n  1. The  C i t y  C o u n c i l  o f  t h e  C i t y  o f  K i r k l a n d  h e r e b y  
a p p r o v e s  t h a t  c e r t a i n  I n t e r l o c a l  G o v e r n m e n t a l  A g r e e m e n t  b e t w e e n  
t h e  C i t y  o f  K i r k l a n d  and  t h e  P o r t  o f  S e a t t l e ,  c o p y  o f  w h i c h  i s  
a t t a c h e d  t o  t h e  o r i g i n a l  o f  t h i s  r e s o l u t i o n  a s  E x h i b i t  " A "  and  b y  
t h i s  r e f e r e n c e  i n c o r p o r a t e d  h e r e i n .  

S e c t i o n  2. The  C i t y  M a n a g e r  f o r  t h e  C i t y  o f  K i r k l a n d  i s  
h e r e b y  a u t h o r i z e d  and  d i r e c t e d  t o  s i g n  o n  b e h a l f  o f  t h e  C i t y  o f  
K i  r k l a n d  t h e  I n t e r l o c a l  G o v e r n m e n t a l  A g r e e m e n t  a p p r o v e d  b y  t h i s  
r e s o l u t i o n  and  s u b s t a n t i a l l y  i n  t h e  f o r m  a s  s e t  f o r t h  i n  E x h i b i t  
I t  A ' I  . 

Passed  b y  m a j o r i t y  v o t e  o f  t h e  K i r k l a n d  C i t y  C o u n c i l  i n  
r e g u l a r ,  o p e n  m e e t i n g  t h i s  2nd d a y  o f  February , 1987.  

S i g n e d  i n  a u t h e n t i c a t i o n  t h e r e o f  t h i s  znd d a y  o f  February , 
- 

1987.  

&A & 
I 

M A Y O R  

ATTEST: 

n c e  

- - - 



Council Meeting 02-02-87 

Agenda Resolutim/Ordi.nance 

Item '#'%ao 
TNTBREOCIU AGRR- 

. 

This INTEW.OCAL AGREEMENT ( the  "Agreement") is entered in to  t h i s  
day of , 1987, by THE CITY OF KIRKLAND, a Washington 
m i c i p a P  corporation ( the  "City"), and THE PORT OF SEATTLE, a,Mashington 
municipal corporation (the "Port"). 

WEWAS, the City and the  Port  each has t h e  authori ty  t o  enter  in to  
t h i s  Agreement f o r  t he  purposes s ta ted herein;  

idWRW, the  c m s t m c t i m  and operatiomof a dock su i tab le  f o r  
a c c d a t i n g  tour  b a t s  i n  the  Ci tyOs  harbor w i l l  prowide bconomic benef i ts  
and promote c m m r c e  and tourism within the  City and the  Port  d i s t r i c t ;  

WEREAS, the City desires  t o  provide f o r  the  planning, des.ign, 
construction, operation, maintemnce.and promotion of the  tour  boat dock; and 

WEBEAS, the  Port  des i res  t o  par t ic ipa te  with the  City a s  a partner i n  
the  dewelopment of the  tour  boat dock by providing a portion of the  financing 
f o r  the f a c i l i t y ;  

N W ,  TH&BEFOB&, i n  consideration of the  mutual promises set for th  i n  
t h i s  Agreement, the City and the Port agree a s  follows: 

AETXCLE ONE 

The Fac i l i t y  

The City  s h a l l  construct a dock i n  the  Ci ty  harbor a t  a location t o  be 
detemined by the City. The primary purpose of t he  dock s h a l l  be t o  provide 
moorage, f o r  a fee,  f o r  tour  boats. The dock s h a l l  be designed and 
cmstmctedl so  as t o  substant ia l ly  confom t o  the  purposes and objectves of 
the  C i tyos  Siarbortom Center Proposal", dated May 13, 1986, a copy of which 
is attached hereto a s  Exhibit A. The dock and a l l  of its attendant s t ruc tures  
and appurtenances a r e  hereinaf ter  col lect ively referred t o  a s  "The Facility". 

Design and Permits 

The City s h a l l  be responsible fo r  a l l  design and permitting f o r  the  
Pac i l i ty ,  and f o r  the  costs  thereof. Such responsibilities s h a l l  include, but 
a r e  not  Limited to ,  a rch i tec tura l  and engineering services,  s o i l  and si te 
analysis,  preparation of an Enwiromntal  Impact Statement, and acquisit ion of 
any necessary permits.' 

ARTICLE THBEE 

Construction 

1 me City s h a l l  arrange f o r  and supervise construction of the Fac i l i ty .  
Construction s h a l l  be specified and superwised so as  t o  r e su l t  i n  a sound 



well-made structure.  Construction of the Fac i l i ty  sha l l  be complete and the 
Fac i l i ty  s h a l l  be ready fo r  operation before the  Port s h a l l  be obligated t o  
make its f inancia1 contribution pursuant to  Art ic le  Four. 

Port Contribution 

After the Fac i l i ty  is complete and a s  soon a s  the Fac i l i ty  is ready t o  
commence operations, the City sha l l  not i fy the Port. Within s ix ty  ( 6 0 )  days 
of such notice,  the PO& s h a l l  pay the City an amount equal t o  the cost of 
construction of the Faci l i ty ,  less  the cost of design, engineering, 
& o \ w i r ~ t a L  Zuqact Statement and permits a s  s e t  for th i n  Article Two, 
provided t h a t  the anunmt t o  be paid by the Port s h a l l  i n  no event exceed 
$200,000. This amount is referred to  hereinafter  a s  the "Port Contribution". 

ARTICLE FIVE 

The term of t h i s  Agreement ( the "Term") s h a l l  be twenty years' from the 
date  of payment of the Port Contribution pursuant to  Article Four ( the  
"Contribution Date") unless sooner terminated pursuant to  the terms of Article 
Fourteen. 

ARTICLE S I X  

The City sha l l  be solely responsible f o r  the operation of the Fac i l i ty  
and the  cos t  thereof. The Fac i l i ty  sha l l  be operated so as  t o  maximize tour 
boat v i s i t s  t o  .the Faci l i ty ,  while maintaining fees  fo r  use of the Fac i l i ty  a t  
a r a t e  compatible with market conditions. The Fac i l i ty  sha l l  be operated i n  a 
professional, f i r s t -c lass  manner. 

Maintenance 

The City sha l l  be solely responsible fo r  the maintenance of the 
~ac i .L i ty  i n  a good, safe  condition a t  a l l  times during the Term, and for  a l l  
costs  associated d t h  such responsibil i ty.  

Market in& 
- 

'Phe City sha l l  be solely responsible f o r  marketing and promotion of the 
Fac i l i ty ,  and f o r  the cost thereof. The City s h a l l  use its best e f f o r t s  t o  
market and promote the Fac i l i ty  so as  t o  maximize use of the Fac i l i ty  and the  
revenues generated by it; provided tha t  i n  doing so,  any conf l ic t s  with o r  
adverse impacts upon the exis t ing public parking, park and recreational 
f a c i l i t i e s  located 6tithin o r  adjacent to  Noss Bay and the use thereof by the 
general public sha l l  be minimized. 



ART'ILCLE N I N E  

Distribution of Revenues 

9.1 Definition. "Revenues", a s  t ha t  term is used hereinafter,  sha l l  
m a n  a l l  money received by the City which is generated by operation of the 
Faci l i ty .  . 

9.2 B e s t  Efforts. The City sha l l  use its best  e f fo r t s  t o  maximize 
Revenues; provided tha t  i n  doing so, any conf l ic t s  with o r  adverse impacts 
upon the  exis t ing public parking, park and recreational f a c i l i t i e s  located 
within o r  adjacent t o  Moss Bay and the use thereof by the general public sha l l  
be minimized. 

9.3 M i n i m  City Share. Each year of the Term, the City sha l l  be 
en t i t l ed  t o  r e t a i n ' t h e  f i r s t  $5,000 of Revenues, provided tha t  should the  
Reweuses i n  any year be less than $5,000, t he  City s h a l l  be en t i t l ed  t o  re ta in  
a l l  of such lesser  amount. TRe foregoing amount is hereinafter referred t o  a s  
t b  Mini- City Share. The M i n i m  City Share s h a l l  be applied by the  City 
t o  the  costs  of operating, maintaining and marketing the Fac i l i ty ,  it being 
understood, howewer, t ha t  the Ci tyvs  obligations with regard t o  operations, 
maintenance and marketing a r e  not Limited t o  $5,000 per year. 

9.4 M i n i m  Port Share. For years s i x  through twenty ( 6  - 20) of t h i s  
agreement, the City sha l l  pay the Port a minimum each year of $6,000 o r  three 
percent (3%) of the Port Contribution, whichever is less. Such minimum 
payment is hereinafter referred t o  a s  the  "Minimum Port  Share". The City 
s h a l l  pay the  Port  the Winimum Port Share regardless of the amount of Revenues 
recei,wed by ,the City. 

9.5 Additional Port Share. I n  addition t o  the Minimum Port Share, the  
Port s h a l l  be en t i t l ed  t o  the following sums: 

A. I n  years one through f ive  (1 - S) ,  a l l  Revenues i n  excess of 
t h e  M i n i m  City Share; 

B. I n  years s i x  through twenty (6 - 201, eighty percent (80%) of 
a l l  R@wenues i n  excess of the m of the  M i n i m  City Share and 
t b  Ninimum Port  Share. 

9.6 Additional City Share. I n  addition t o  the Minimum City Share, 
the City sha l l ,  i n  years s i x  through twenty (6 - 20)0 be en t i t l ed  t o  twenty 
percent (208)  of a l l  Revenues i n  excess of the sum of the Ninimum City Share 
and the  M i n i m  Port Share. I n  years one through f ive  (1 - S), the City sha l l  
not be en t i t l ed  t o  any Rewenues i n  excess of the Minimum City Share. 

Payments 

T. ALL payments due t o  the Port by the City pursuant to  Article Nine sha l l  
be omi t t ed  t o  the Port within s ix ty  (60) days of the end of each year of the 



v 

Term. For purposes of t h i s  Agreement, each ."yearw during the Tetm sha l l  be . - - - 

the twelve month period beginning on the contribution Date or i t s  anniversary. 

ARTICLE amm 

Return of Port contribution 

11.1 Repamnt a t  End of Term. Should this Agreement remain i n  e f f ec t  
f o r  the f u l l  Term, then not l a t e r  than the l a s t  day of the l a s t  year (year 
twenty (20)) of the Term, the City sha l l  repay the en t i r e  Port Contribution in  
cash. 

11.2 Early Repayment. Should t h i s  Agreement terminate pr ior  t o  the end 
of the Term fo r  any reason, including, but not limited to ,  the reasons s e t  
for th  i n  Article Fourteen, the City sha l l  repay the en t i r e  Port Contribution 
i n  cash within one hundred and eighty (180) days of receipt of written notice 
from the Port. 

. . . . 

11.3 Repayment Independent of Revenues. Repayment of the Port 
Contribution under t h i s  Article sha l l  be i n  addition to ,  and independent of ,  
any Revenues paid t o  the Port by the City pursuant to  Article Nine. 

ARTICLE TWELVE 

Annual Report 

Each year of the-Term, not l a t e r  than the date for  payment s e t  for th in  
Article Ten, the  City sha l l  provide the Port with a report  (hereinafter 
referred t o  as  the "Annual Report") which sha l l  contain, a t  a minimum, the 
following:" .. 

A. Financial data suf f ic ien t  t o  permit the Port to  confirm the 
Revenues fo r  tha t  year and the amount of such Revenues due the 

' Port; 

B. Tour boat v i s i t  data, including number of vessel v i s i t s ,  
Nrmber of v is i tors ,  any recammendations o r  suggestions from tour 
boat operators o r  v is i tors  as  t o  the operation, maintenance and 
marketing of the Faci l i ty;  

C. Projections fo r  the following year fo r  categories (A) and (B) 
of t h i s  Article. 

ARTICLE THIRTEEN 

Ident i f icat ion 'of Port and City 

The nature of t h i s  Agreement as  a partnership o r  jo in t  e f fo r t  of the 
City and the Port shall be reflected i n  a l l  signs, brochures, advertisements 
and other promotional materials used t o  ident i fy o r  market the Fac i l i ty  by 

- - 
displaying the name of the Port of Sea t t le  pt-omir~ently on a l l  such materials.  

. . J e 



ARTICLE POURTEEH 

Termination 

'Chis Agreement may be terminated by t h e  Por t  a s  follows: 

14.1 I n s u f f i c i e n t  Revenues. I f ,  f o r  any t h r e e  (3) years of the  Term, 
beginning i n  year s i x  (6) .  Revenues a r e  less than t h e  sum of t h e  Minimum Ci ty  
Share and t h e  Minimum Por t  Share, t h e  Por t  m y ,  upon m i t t e n  no t i ce  given t o  
t h e  Ci ty  a f t e r  r e c e i p t  of the  Annual Statement, immediately terminate t h i s  
Agreement i n  its e n t i r e t y .  

14.2 Default By t h e  C i t x .  The Por t  may terminate t h i s  agreement i n  i t s  
e n t i r e t y  i n  t h e  event t h a t  the  City: 

A. F a i l s  o r  refuses  t o  promptly make payments a s  required i n  . 

Article Ten; 

B. I n  t h e  Por t ' s  opinion, becomes insolvent  o r  i n  unsound 
f i n a n c i a l  condit ion s o  a s  t o  endanger repayment of the P o r t q s  
contr ibut ion;  o r  

C .  F a i l s  t o  comply with, o r  otherwise d e f a u l t s  upon o r  breaches 
any o the r  term o r  condit ion of t h i s  Agreement, where.such f a i l u r e ,  
breach o r  de fau l t  remains uncured following t h i r t y  ( 3 0 )  days of 
r e c e i p t  of wr i t t en  no t i ce  thereof from t h e  Port .  

14.3 Fai lu re  t o  Obtain Permits o r  Construct F a c i l i t y .  I n  t h e  event 
that t h e  Ci ty  is unable t o  obta in  permits,  funds o r  approvals s u f f i c i e n t  t o  
const ruct  t h e , F a c i l i t y  and make it ready f o r  use  by December 31, 1988, t h i s  
Agreement s h a l l  terminate immediately upon wr i t t en  no t i ce  t o  t h e  City by t h e  
Por t ,  and t h e  P o r t  shall have no ob l iga t ion  t o  make the Por t  Contribution o r  
any o the r  obl igat ions  under this Agreement. 

This Agreement shall n o t  be assigned o r  t r ans fe r red  by.e i ther  pa r ty ,  
e i t h e r  in whole o r  i n  p a r t ,  unless  t h e  w r i t t e n  consent of t h e  o the r  p a r t y  is 
f i r s t  obtained. 

1,iabiLity. Indemnification and Insurance 

Because t h e  P o r t  takes no a c t i v e  p a r t  i n  t h e  design, construction,  
operat ion o r  mintenatice of t h e  F a c i l i t y ,  and because t h e  P o r t q s  p a r t i c i p a t i o n  
i n  t h i s  Agreement is soLely f i n a n c i a l  i n  na tu re ,  t h e  Por t  assumes no l i a b i l i t y  
f o r  any claims, damages, o r  i n j u r i e s  a r i s i n g  ou t  of the a c t i v i t i e s  described 
i n  t h i s  Agreement. 



The City aBrees t o  protect,  indemnify and save the Port, i ts elected 
and appointed o f f ~ c i a l s ,  employees and agents, harmless from and against a l l  
claims, demands and causes of action of"any kind or  character, including the 
cost of defense thereof, ar is ing i n  connection with the City's a c t i v i t i e s  
under t h i s  Agreement. 

A s  t o  the  obLigations and responsibi l i t ies  assumed by or allocated t o  
the  City pursuant t o  t h i s  Agreement., the City sha l l  secure and..maintain with 
responsible insurers such insurance a s  is customarily maintained by public 
bodies with respect t o  the a c t i v i t i e s  dhich a r e  the subject matter of t h i s  
Agreement. Upon written request, the City sha l l  make available t o  the Port a 
c e r t i f i c a t e  t h a t  such insurance is i n  force. 

Rules. Re~ula t ions  and Laws 1 
The City, i n  carrying out the a c t i v i t i e s  described in  t h i s  Agreement, 

agrees t o  comply with a l l  applicable, federal,  s t a t e  and local Laws and 
regulations, including, without Limitation, a l l  .laws and regulations intended 
t o  protect the environment and a l l  laws and regulations intended t o  prevent or  
remedy discrimination. 

ARTICLE EIGHTRebl 

Miscellaneous n. 

18.1 Waivers. No waiver by e i the r  party a t  any time of any of the 
terms, conditions, covenants o r  agreements of t h i s  Agreement o r  a breach 
thereof, . sha l l  be deemed o r  taken a s  a waiver a t  any time thereaf ter  of the 
same o r  any other term, condition, covenant o r  agreement herein contained, nor 
of the s t r i c t  and prompt performance thereof by the proper party. Termination 
under any provision of t h i s  Agreement s h a l l  not a f f ec t  any r ight ,  obligation 
o r  Liabili ty of the City o r  the Port which occurred pr ior  t o  such termination. 

18.2 Enforceability. Each party t o  t h i s  Agreement hereby represents 
t h a t  it has taken a l l  necessary action t o  authorize the execution, delivery 
and performance of t h i s  Agreement and tha t  t h i s  Agreement when fu l ly  executed 
sha l l  const i tute  a legal,  valid and binding obligation which is enforceable i n  
accordance with its terms, and sha l l  be binding on the par t ies  and t h e i r  
successors and assigns, i f  any. 

18.3 Captions. The captions i n  t h i s  Agreement a re  fo r  convenience only 
and do not i n  any way L i m i t  o r  amplify the provisions of t h i s  Agreement. 

18.4 Entire Agreement. This Agreement s h a l l  const i tute  the whole 
Agreement between the p a r t i e s  regarding the a c t i v i t i e s  t o  be undertaken by the 
City during the t e rn  of t h i s  Agreement. There a re  no terms, obligations, 
cowmnts  o r  conditions other than those contained herein. No modification or  
amendment of t h i s  Agreement sha l l  be valid o r  e f fec t ive  unless evidenced by an 
agreement i n  writing signed by both part ies .  

I 



18.5 Notices. Mlenever notice,  payment o r  writ ten request is required 
i n  t h i s  Bgmem4?nt9 writ ten notice s h a l l  be given t o  the  intended party as  
pwwided i n  t h i s  Section. A 1 1  notices and payments hereunder may be delivered 
o r  mailed. I f  mailed, they s h a l l  be sent  t o  the  following respective 
addresses : 

To Port: 

The Port  of Sea t t le  
\ 

Post Office Box 2209 
Sea t t le ,  MA 98111 
Attention: Executive Director 
(with a copy t o  Port  General Counsel) 

To City: 

.:, City of Kirkland 
Kirkland, WA 98033 
Attention: City Manager 

or t o  such other respective addresses a s  e i t h e r  party herein may hereaf ter  
from time t o  time designate i n  writing. 

ZM WITNESS WHEREOF the par t ies  have signed t h i s  Agreement the day and 
year f i r s t  writ ten above. 

PORT OF SEATTLE 

(Signature) (Signature) 

By : By: 
(Typed Name) (Typed Name) 

( T i t l e )  ( T i t l e )  






