l RESOLUTION NO. R- 2794

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF KIRKLAND
AUTHORIZING THE MAYOR TO SIGN ON BEHALF OF THE CITY OF
KIRKLAND A PERMIT AGREEMENT TO REPLACE (NORTH PACIFIC)

PERMIT NO. 88396 TO THE TOWN OF HOUGHTON, COVERING AN EXISTING
SIXTEEN (16) INCH WATER PIPELINE ACROSS THE BURLINGTON
NORTHERN RAILROAD RIGHT-OF-WAY.

WHEREAS, prior to the consolidation of the City of
Kirkland and the City of Houghton, the City of Houghton had
obtained from the Northern Pacific Railroad a right-of-way
crossing permit (NP No. 88396) for a sixteen (16) inch
water pipe line; and

WHEREAS, the Burlington Northern, Inc., successor to
the Northern Pacific Railroad, has requested reissuance of
said permit in the name of the City of Kirkland, now, therefore,

BE IT RESOLVED by the City Council of the City of
Kirkland as follows:

Section 1. The Mayor of the City of Kirkland is hereby
authorized and directed to sign on behalf of the City of
l Kirkland that certain Burlington Northern permit No. 236,044,

covering an existing sixteen (16) water pipe line crossing
the Burlington Northern right-of-way within the former Town
of Houghton, all as set forth in said permit, a copy of
which is attached to the original of this resolution and by
this reference incorporated herein.

PASSED by majority vote Qfdthe Kirkland City Council in
regular open meeting on the day of February R

1981.
SIGNED IN AUTHENTICATION THEREOF on the 2nd  day of
February , 1981.
ATTEST:

Corf e

Direct of Adhinistyation § Finance
l (ex officio Cjyty Clerk)
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: Trfr: (NP) #88396, 7-15-60, Town of Houghton No. 236,044
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! THIS AGREEMENT, made this 16th day of July , 1980 , between

! BURLINGTON NORTHERN INC., a Delaware corporation, herginafter called “Railroad,” and  oyxTy OF KIRKLAND,
a municipal corporation of the Stata of Washington,

whose pos{ office address is 210 Main Street, Kirkland, Washington 98033,
hereinafter called ‘‘Permittee.”

WITNESSETH:

Railroad, for and in consideration of the fee herein provided to be paid to it by Permittee and of the covenants and
promises hereinafter made to be observed and performed by Permittee, does hereby grant to Permittee license and permission

1o excavate-for;-construct, maintain and operate a 6-inch water pipelins,

hereinafter referred to as the “facitity,” upon, along or across the right of way of Railroad, underneath the surface thereof,

and under the tracks of its railroad, as the case may be, at or near Kirkland Station, in the County of
" King ., State of Washington , to-be located as follows, to-wit:
o

at survey station 456 ¢ 85 ~ Mile Post 15.43 —z

: -
. , ) . i .
1 -"//'
- - 1_/‘/
‘///
a¥shown colored red : ‘ on the plat hereto attached, marked
Exhibit "A", dated Octobar 15, 1980, and by this reference thereto made a part hereof.

Permittee in consideration of such license and parmission hereby covenants and promises as follows:

, . ) '.1. Permittee will pay in advance to Railroad for this permit the sum of Two Hundred Dollars ($200.00)

for the first ten (10) year period and Ona Hundred Dollars ($100.00) for each

‘subsequent ten (10) years that this agreement remains in effect,
also all taxes and assessments that may be levied or assessed against said facility. Railroad reserves the right to change the said

charge at any time while this permit remains in effect upon thirty (30) days’ wrmen nouce This prowslon for pavment shall
In no way restrict Rallroad s rlght of termmauon under Paragraph 9 hereof.

2. Parmittee, at Permittee’s sole cost and expense, shall excavate-for-construct, reconstruct, maintain and repair the
facility, piacing the-same-in-accordance-with-the specifications provided-in- apphcatlon dated -
heretofovnpproved bwhe leroad—s-ﬁegfona‘-Maﬁager Engmeenng :

. [ P T A P K N T

Permittee shall fill in the excavation, and restore the surface of the ground to its previous condition subject 1o the
approval of the Superintendent of the Division of Railroad upon which the facility is located. Said Superintendent shail have
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the right at any time when in his judgment it becomes necessary or advisable, to require any material used in the work to be
replaced with like material or with material of a more permanent character; also to require additional work or change of
location of said facility as a matter of safety, or of appearance, or on account of additional tracks being laid, change of grade
thereof, construction of a building, or for any other reason whether or not connected with the operation, maintenance, or
improvemeant of the railway of Railroad, all of which shall he dane at the expensa of Permittee in the manner herein
provided.

3. Permittee shall give to the said Superintendent at least two (2) days’ advance notice of any work to be done by
Permittee in the-excavation~construction, any reconstruction, maintenance, repair, change of location or remaoval of the
facility, and shall conduct such work in such manner as not ta interfere with the maintenance and operation of the railway of
Railroad.

4. In the event that Railroad, at the request of Permittee or any agent or contractor of Permittee, or for the protection
of its property and operations, does any work, furnishes any material or flagging service, or incurs any expense whatsoever
on account of the excavation-for, construction, any reconstruction, maintenance, repair, change of location, removal of the
tacility or otherwise, Purmittea shall reimburse Railroad for the cost thereof within twenty (20) days after bills are rendered
therefor. {1 the excavation for-constiuction, any reconstruction, maintenance, repair, change of location, or removal of the
facility, requires any or all of the following work: removal and replacement of track, bridging, protection of track or other
raitway facilities by work or flagging, engineering and/or supervision, such work is to be performed by Railroad employees
and the cost borne by Permittee,

5. In the event any cathodic electrolysis or other electrical grounding system is installed in connection with the facility
which, in the opinion of Railroad, in any way interferes with any train signals, telephone or telegraph tines, or other facilities
of Railroad, Permittee upon bheing informed by Railroad of such interference shall forthwith discontinue operation of and
remove said grounding system, or take such steps as may be necessary to avoid and eliminate all such interference. Permittee
further agre'es to indemnify and save harmless Railroad from and against any damages, claims, losses, suits or expenses in any
manner arising from or growing out of interference with the signals, telephone or telegraph lines of Railroad by the operation,
use or existence of any such grounding system,

6. Permittee shall and hereby releases and discharges Railroad of and from any and ali liability for damage to or
destruction of the said facility, and any other property of Permittee located on or near Railroad’s premises; and shall and
hereby assumes any and all liability for injury to or death of any and all persons whomsoever, including officers, employees
and agents of the parties hereto, or loss of or damags to property to whomsoaver belonging, including property owned by,
leased to or in the care, custody and control of the parties hereto, in any manner arising from or during the-construction, any
reconstruction, use, maintenance, repair or removal of said facitity, however such injury, death, loss, damage or destruction
aforesaid may occur or be caused; and shall and hereby does indemnify and save harmless Railroad of and from any and all
claims, demands, suits, actions, damages, recoveries, judgments, costs or expenses srising or growing out of or in connection
with any such injury, death, loss, damage or destruction aforesaid. Permittee further agrees to appear and defend in the name
of Railroad any suits or actions at law brought against it on account of any such personal injuries, death or damage to
property, and to pay and satisfy any final judgment that may be rendered against the Railroad in any such suit or action. The
liability assumed by Parmittee hersin shall not be affected or diminished by the fact, if it be a fact, that any such suit or
action brought against Railroad may-arise out of negligence of Railroad, its officers, agents, servants or employees, or be
conitributed to by such negligence. Notwithstanding the foregoing, nothing herein contained is

to be construed as an indemnification against the sole negligence of Railrocad, its
officers, employees or agents,

7. Permittee shali not transfer or assign this permit without the written consent of Railroad.

8. Nothing herein contained shall imply or import a covenant an the part of Railroad for quiat enjoyment.

9. Itis expressly understood and agreed that Railroad may at any time cancel and terminate this license and permission
by giving to Permittee thirty (3C) days’ notice in writing of its intention ta cancel the same and at the expiration of such
notice this license and permission shall terminate. Upon receipt of such notice and before the expiration thereof, Permittee,
under the supervision and direction of the said Superintendent, or his authorized representative, shall removae tha facility
from the right of way of Railroad and restore the right of way and premises of Railroad in a manner and to such condition as
shaft be satisfactory 1o the said Superintendent of Railroad. If Permittee shall fail to remove the facility and restore the said
right of way to such condition within said thirty (30) day period, Railroad at its option may remove’the same and restore the
said right of way to its previous condition, and Permittee shall pay the cost and expense thereof to Railroad.
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EXHIBIT “A”
BURLINGTON NORTHERN INC.
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10. Upon any failure of Permittee punctually and strictly to observe and perform the covenants and promises made
herein by Permittee to be kept and performed, Railroad may terminate this agreement on ten (10) days’ notice to Permittee,
remove the facility, and restore the right of way 1o its previous condition at the cost and expense of Permittee.

11. Any notices given under the provisions of this agreement shall be good if deposited postpaid in a United States post
office addressed to Permittee at Permittee’s post office address above stated or as otherwise directed by Permittse.

12. The license and permission herein granted is subject to permits, leases and licenses, if any, heratofore granted by
Railroad affecting the premises upon which said facility is located.

.

e Subject to the foregoing provisions, this agreement and all of the covenants and promises thereof, shall inure to the
benefit of and be binding upon the parties hereto, their respective executars, administrators, successors and assigns.

IN WITNESS WHEREOF, Railroad and Permittee have executed this agreament the day and year first above written.

in Presence of:

BURLINGTON NORTHERN INC.

. . . By

Genaral Manager — Loasas

y CITY OF KIRKLAND

By

Mayor

) Attest:

City Clerk

FORM 80025 1-76

R-2794






