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ORDINANCE 0O-4891

AN ORDINANCE OF THE CITY OF KIRKLAND RELATING TO THE
USE OF RIGHTS-OF-WAY FOR TELECOMMUNICATIONS
PURPOSES, AND AMENDING TITLE 26 OF THE KIRKLAND
MUNICIPAL CODE AND APPROVING A SUMMARY FOR
PUBLICATION; FILE NO. CAM24-00633.

WHEREAS, in 2023, the City Council repealed and replaced
Title 26 of Kirkland Municipal Code related to the regulation of
telecommunication facilites in City rights-of-way, Ordinance
No. 0-2853, so as to make Title 26 consistent with recent mandates
from federal and state agencies with respect to telecommunications law,
and also consistent with changes to the City’s Zoning Code, Chapter
117, regarding wireless services facilities, Ordinance No. O-4852; and

WHEREAS, portions of the newly adopted Ordinance
No. 0-4852 contained typographical and grammatical errors, in addition
to repetitive regulations and other minor errors that the Council wishes
to revise for clarity and consistency with other adopted related
regulations; and

WHEREAS, the City Council recognizes that this change to the
Municipal Code is consistent with the Comprehensive Plan.

NOW, THEREFORE, the City Council of the City of Kirkland do
ordain as follows:

Section 1. Title 26 of the Kirkland Municipal Code is amended
to read as follows:

Title 26
RIGHT-OF-WAY - TELECOMMUNICATIONS-FRANGHISES

Chapter 26.04
PURPOSE AND SCOPE

26.04.010 Purpose and scope.
1. The purpose of this title is to:

(a) Permit and manage reasonable access to the rights-of-way of
the City for telecommunications purposes on a nondiscriminatory
basis.

(b) Establish clear and nondiscriminatory local guidelines and
standards for the exercise of local authority with respect to the
regulation of right-of-way use.
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(c) Encourage the provision of advanced and competitive
telecommunications services on the widest possible basis to the
businesses, institutions and residents of the City.

(d) Promote competition in telecommunications.

(e) Conserve and manage the limited physical capacity of the rights-
of-way held in public trust by the City.

(f) Ensure that all telecommunications providers within the City
comply with the applicable ordinances, rules and regulations of the
City.

(9) Ensure that the City can continue to fairly and responsibly
protect the public health, safety and welfare.

(h) Enable the City to discharge its public trust consistent with
rapidly evolving federal and state legal and regulatory policies,
industry competition and technological development.

Chapter 26.08
DEFINITIONS AND RULES OF CONSTRUCTION

26.08.010 Rules of construction.

1.

3.
4.

For the purposes of this title, the following terms, phrases, words,
and abbreviations shall have the meanings given herein, unless
otherwise expressly stated. Unless otherwise expressly stated,
words not defined herein shall be given the meaning set forth in KZC
Chapter 117-KZG, as amended; Title 47 of the United States Code,
as amended; and Chapter 35.99 RCW, as amended. Words not
defined therein shall have their common and ordinary meaning.
When not inconsistent with the context, words used in the present
tense include the future tense; words in the plural number include
the singular number, and words in the singular number include the
plural number; the masculine gender includes the feminine gender,
and vice versa.

The words “shall” and “will” are mandatory, and “may” is permissive.
The term “written” shall include electronic documents.

26.08.020 Defined terms.

1.

o hOod

“Applicant” means any person submitting an application for a
franchise under this Title.

“City” means the City of Kirkland, Washington.

“City manager’ means the City Manager or designee.

“City property” means all real property now or hereafter owned by
the City whether in fee ownership or other interest.

“Claims” means all actions, costs, damages, demands, expenses,
fines, injuries, judgments, liabilities, losses, penalties, suits, fees,
attorneys’ fees, and costs.

“Department” means the Department of Public Works.
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“Director” means the Director of the Department of Public Works or
designee.

“Franchise” means an agreement whereby the City grants general
permission to a service provider to use and occupy the right-of-way
for the purpose of locating telecommunications facilities. For the
purposes of this Title, the term "franchise” includes franchises as
described in RCW 35A.47.040 and “master permits” as defined in
RCW 35.99.010. In addition, the term “franchise” does not include
cable television franchises and permits which are separately
regulated under Chapter 7.61 KMC_and KMC Title 30.

“Grantee” means the person, firm, or corporation to whom or which
a franchise, as defined in this section, is granted by the City Council
under this Title and the lawful successor, transferee or assignee of
such person, firm or corporation.

“Grantor” means the City of Kirkland acting through its City Council.
“Obstruction” means any object or structure that blocks or impedes
the construction or maintenance of public works including, but not
limited to, private facilities that provide telecommunications services
to customers; shrubbery or plants of any kind; and storage materials.
“Overhead facilities” means facilities located above the surface of
the ground, including the underground supports and foundations for
such facilities.

“Person” means corporations, companies, associations, firms,
partnerships, limited liability companies, government entities, other
entities and individuals.

“Public right-of-way" or “Rights-of-way” means land acquired or
dedicated for public roads and streets. It does not include:

a. Sstate highways;

b. Land dedicated for roads, streets, and highways not opened
and not improved for motor vehicle use by the public;

c. Structures, including poles and conduits, located within the
right-of-way;

d. Federally granted trust lands or forest board trust lands;

e. Lands owned or managed by the Sstate Parks and Recreation
Commission;

f. Federally granted railroad rights-of-way acquired under 43
U.S.C. 912 and related provisions of federal law that are not
open for motor vehicle use;

g. Parks or other public property not used as a public right-of-
way including, but not limited to, the Cross Kirkland Corridor.

“Right-of-way use permit” means the authorization by which the City

grants a person the right to use the public right-of-way as defined in
KMC Title 19.
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45.16. “Right-of-way work permit” means the authorization by which the
City grants permission for a person to temporarily conduct work or
other activities on a specified street, sidewalk, curb, or other area
within the public rights-of-way;:_right-of-way work permits can be
consolidated with other types of permits.

16:17. “State” means the State of Washington.

47-18. “Surplus space” means that portion of the usable space on a
utility pole which has the necessary clearance from other pole users,
as required by the orders and regulations of the Washington Utilities
and Transportation Commission, to allow its use by a
telecommunications carrier for a pole attachment.

48-19. “Telecommunications facilities” or “Facilities” means all of the
plant, equipment, fixtures, appurtenances, antennas, electronics,
radios and other facilities necessary to furnish and deliver
Telecommunications services, including, but not limited to, poles,
wires, lines, conduits, cables, communication and signal lines and
equipment, braces, guys, anchors, vaults and all attachments,
appurtenances and appliances necessary or incidental to the
transmission, reception, distribution, provision, offering and use of
Telecommunications services.

498:20. “Telecommunications provider” or “provider” means and

includes every corporation, company, association, joint stock
association, firm, partnership, person, city or town owning, operating
or managing any facilities used to provide and providing
telecommunications for hire, sale or resale to the general public.
This definition includes entities providing infrastructure, including but
not limited to fiber, conduit, poles, or other structures to another
service provider, but does not include electrical utility entities. This
further includes the legal successor to any such corporation,
company, association, joint stock association, firm, partnership,
person, city or town.

26:21. “Telecommunications service” is defined consistently with RCW
35.99.010(7). Telecommunications service means the transmission
of information by wire, radio, optical cable, electromagnetic, or other
similar means for hire, sale, or resale to the general public. For the
purpose of this subsection, "information" means knowledge or
intelligence represented by any form of writing, signs, signals,
pictures, sounds, or any other symbols but does not include “cable
service” as that term is defined in Chapter 7.61 KMC.

24:22. “Usable space” means the total distance between the top of a
utility pole and the lowest possible attachment point that provides
the minimum allowable vertical clearance as specified in the orders
and regulations of the Washington Utilities and Transportation
Commission.

22-23. "Washington Utilities and Transportation Commission” or
‘“WUTC” means the State administrative agency, or lawful
successor, authorized to regulate and oversee telecommunications
carriers, services and providers in the state of Washington to the
extent prescribed by law.

24. “Wireline” means communications using conducted electromagnetic
or optical emissions by, over, or within a physically tangible means
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of transmission, including without limitation wire or cable, and the
apparatus used for such transmission.
23.25. “WSF Permit” means a permit for a wireless service facility as

defined in KZC Chapter 117.
Chapter 26.12

APPLICABILITY

26.12.010 Applicability.
1. This Title applies to all persons who desire to locate, or have located,
telecommunication facilities in the City’s rights-of-way. Additionally:

(a) Any person desiring to locate telecommunications facilities in the
right-of-way mayshall apply for-and-receive a franchise pursuant
to KMC 26.12.020.

(b) Any person, whether or not they have obtained a franchise, who
desires to conduct work in the right-of-way shall apply for and
receive a right-of-way work permit pursuant to KMC Title 19.

(c) Any person desiring to locate a small wireless facility or a macro
facility anywhere in the City shall apply for and receive the
applicable WSF permit pursuant to KZMC Chapter 117.

(d) Any person who desires to attach a WSF, or any associated
equipment, on City property, at a specific site in the right-of-way,
or to any structure owned by the City shall include an application

for a license agreement or right-of-way use permitsite-speeifie
agpeemen% as a component of ItS WSF permlt appllcatlon

fer—appreval— nght-of-way use germlt Sﬁe—speeuﬂe—ag;eements

for the use of a specific City-owned pole or for a specific location
inside the right-of-way shall be submitted to the Director for

approval.
26.12.020 Franchise.
+ The City may grant any person, by ordinance, a nonexclusive

franchise for use of the rights-of-way to install, construct, operate,
maintain, remove, repair or replace facilities-in-the-right-of-way for the
provision of telecommunications services to the public. The grant of a
franchise shall be made pursuant to the procedures, terms, and
conditions set forth in this Title; provided that, the City may accept
different terms when required by law. No provision of this Title requires
the granting of a new franchise if, in the opinion of the City Council, the
granting of an additional franchise is not in the public interest, unless
otherwise required by law.
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Chapter 26.20

FRANCHISES

26.20.010 Authority granted by franchise.

1. A franchise authorizes the Ggrantee to use the rights-of-way, and
only the rights-of-way, for a specified purpose. Use of City property
other than the rights-of-way, including any use of City poles or other
facilities, requires a separate site license or lease from the City.

2. A franchise shall state the specific purpose for which it authorizes
the applicant to use the rights-of-way. The issuance of a franchise
does not relieve the applicant from obtaining any other legal
authority that may be necessary to use the rights-of-way for any
other purpose.

26.20.020 Application to existing franchise ordinances,

agreements, leases, and permits — Effect of other laws.

1. Except as otherwise provided herein or permitted by applicable
federal or state law, this Title shall have no effect on any franchise,
franchise ordinance, franchise agreement, lease, permit, or other
authorization existing on or before the effective date of the ordinance
codified in this Title, to use or occupy public rights-of-way or City
property until:

(@) The expiration of said franchise, franchise ordinance,
franchise agreement, lease, permit, or authorization; or

(b) The amendment to an unexpired franchise, franchise
ordinance, franchise agreement, lease, permit, or
authorization, unless both parties agree to defer full
compliance to a specific date not later than the present
expiration date.
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2. Nothing in this Title shall be deemed to create an obligation upon
any person that the City is forbidden to require pursuant to federal,
state, or other law.

26.20.030 Applications for franchises.
Applications for new franchises shall be submitted to the Department
and shall include the following information:

1. Applicant's name, address, and telephone number and the name,
address and telephone number of the duly authorized officer or
employee of the applicant. If the application is submitted by an agent
of the applicant (i.e., by someone other than a duly authorized officer
or employee of the applicant), the following information shall also be
provided: (i) the agent’'s name, address and telephone number; and
(i) documentation of the agent's authority to submit the application
on behalf of the applicant.

2. Applicant's business structure, e.g., corporation, limited liability
company, partnership, sole proprietorship.

3. Identification of the service area for which the franchise is requested,
including a map of the area to be covered by the franchise and, if
known, specific locations of the initial build-out and proposed future
build-out locations, including which proposed facilities will be
underground, ground based or aerial. A citywide franchise area may
be requested.

4. Description of the services that the applicant expects to provide
within the City, including whether the services will be provided to the
general public, to commercial and/or residential customers, or to
other utilities or telecommunications providers.

5. Description of the type(s) of facilities to be installed in the right-of-
way.

6. To the extent locations for installations are known, preliminary
engineering plans, specifications and a map showing where the
facilities are to be located within the City, all in sufficient detail to
identify:

(a) The location and/or route requested for the applicant’s
proposed facilities;

(b) The location of applicant's overhead and underground
facilities, other lines and equipment in the rights-of-way in the
proposed location and/or along the proposed route;

(c) The specific trees, structures, improvements, facilities, lines
and equipment and obstructions, if any, that the applicant
proposes to temporarily or permanently remove or relocate.

7. If the applicant is proposing an underground installation within new
ducts or conduits to be constructed within the rights—of-way and to
the extent specific locations are known:

(a) The location proposed for the new ducts or conduits;

(b) Evidence that there is sufficient capacity within the rights-of-
way for the proposed facilities.

8. A preliminary construction schedule and completion date.
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Evidence that the applicant is registered to participate in the one-
number locator service, as described in RCW Chapter 19.122, if
applicable.

If the applicant is proposing small wireless facilities, an accurate
map showing the existing locations, if any, of any existing small
wireless facilities in the rights-of-way, owned or operated by the
applicant.

An application fee which shall be set by the City Council to recover
City costs in accordance with applicable federal and state law.
Description of applicant's previous experience providing the
proposed services and facilities, including an illustrative list of other
franchises awarded applicant in the State of Washington.

The name, address and telephone number of any person, other than
applicant, who will have any ownership interest in the proposed
facilities.

Proof that applicant possesses all governmental licenses,
certificates or authorizations that are necessary to lawfully conduct
the proposed franchise activities.

Explanation of whether applicant-proposed services or any portion
thereof will be subject to tax under Chapter 5.08 KMC.

Information demonstrating applicant’'s financial capacity to
construct, maintain and operate the proposed franchise facilities in
compliance with the requirements of this Title, as may be shown by
its operations in other cities, financial statements, or other means.
A statement as to whether applicant has had any franchise revoked
or been held to be in violation of any franchise and, if so, a full
explanation of the reasons for such violation and/or revocation and
the steps taken by the applicant to cure all resulting harms and
prevent their reoccurrence.

Such other information as the Ddepartment shall deem appropriate.

26.20.040 Determination by City.

1.

Within the time periods established by state and/or federal law, as
applicable, after receiving a complete application hereunder, the
City Council shall grant or deny a franchise application. If the City
Council denies a franchise, such denial must be based on one of the
following:

(@) The capacity of the rights-of-way to accommodate the
applicant’s facilities;

(b) The capacity of the rights-of-way to accommodate additional
facilities if the application is granted;

(c) The damage or disruption, if any, to public or private facilities,
improvements, service, travel or landscaping if the
application is granted, giving consideration to an applicant’s
willingness and ability to mitigate and/or repair same;

(d) The public interest in minimizing the cost and disruption of
construction within the rights-of-way;

(e) The availability of alternate routes or locations that are
reasonable for placement of the proposed facilities;
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(f) Such other factors as may relate to the City’s authority to
manage, regulate and control public rights-of-way.

If the application is denied, the determination shall include the
reasons for denial. Denial of a franchise shall be supported by
substantial evidence contained in a written record.

If the application is approved, the City shall issue the franchise as a
written document with any conditions necessary to preserve and
maintain the public health, safety, welfare, and convenience.

26.20.050 Acceptance.

1.

3.

No franchise granted hereunder shall be effective until it has been
approved by the City Council by ordinance and the applicant has
accepted the franchise, in writing, in a form acceptable to the City.
Either before the franchise is presented to City Council or within 60
days after the effective date of the ordinance or other City action
granting a franchise, or within such extended pericd of time as may
be authorized by the City, the applicant shall file written acceptance
of the franchise, together with the bonds, certificate(s) of insurance
policies, and security fund required by this KMC 26.40.050.
Acceptance of a franchise shall consist of executing the written
agreement granting the franchise and returning said franchise to the
City within the period of time specified herein.

Al franchises granted pursuant to this Title shall contain
substantially similar terms and conditions.

26.20.060 General conditions of franchises.

1.
2.

3.

o~

A franchise shall be nonexclusive.

No franchise shall be in effect for a term of more than five years,
unless a different term is expressly specified in the franchise.

The franchise shall authorize the Ggrantee to use only those specific
portions of the rights-of-way indicated in the franchise. The franchise
area may include all rights-of-way within the city limits.

In accepting any franchise, the Ggrantee acknowledges that its
rights thereunder are subject to the lawful exercise of the police
power and zoning power of the City to adopt and enforce ordinances
necessary to protect the safety and welfare of the public, and it
agrees to comply with all applicable laws enacted by the City
pursuant to such powers.

No franchise shall convey any right, title or interest in rights-of-way,
but shall be deemed an authorization only to use and occupy the
rights-of-way for the limited purposes and term stated in the
franchise.

No franchise shall excuse the Ggrantee from securing any further
easements, leases, permits or other approvals that may be required
to lawfully occupy and use rights-of-way. '

No franchise shall be construed as any warranty of title.

The provisions of this Title shall be incorporated by reference in any
franchise approved hereunder. However, in the event of any conflict
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between this Title and the franchise, the franchise shall be the
prevailing document.

9. If a franchise expires, the franchise shall continue on a month-to-
month basis until either party requests to terminate or amend the
franchise.

26.20.070 Amendment of franchise.

1. If a Ggrantee wishes to modify the conditions of the franchise,
including the portions of the rights-of-way it is authorized to use and
occupy, the Ggrantee shall submit such amendment request in
writing to the Director. Upon the Director's recommendation of
approval or denial, the amendment request shall be submitted to
City Council for review and determination.

2. If a Ggrantee is ordered by the City to locate or relocate its facilities
in rights-of-way not included in a previously granted franchise, the
City shall grant an amendment making that change without further
application.

26.20.080 Renewal of franchise.

1. A Ggrantee that wishes to renew its franchise hereunder shall, not
more than one hundred eighty days nor less than ninety days before
the expiration of the current franchise, submit an application to the
City for renewal on a form prepared by the Director.

2. No franchise shall be renewed until any ongoing violations or
defaults in the Ggrantee's performance of the franchise, or of the
requirements of this Title, have been cured, or a plan detailing the
corrective action to be taken by the Ggrantee has been approved by
the City.

3. Afterreceiving a complete application for franchise renewal, the City
shall determine whether to grant or deny the renewal application in
whole or in part. If the renewal application is denied, the written
determination shall include the reasons for nonrenewal. Prior to
granting or denying the renewal of a franchise under this Article, the
City Council shall consider the following:

(a) The applicant's compliance with the requirements of this Title
and the franchise.

(b) Applicable federal, state and local laws, rules and policies.

(c) Such other factors as may demonstrate that the continued
grant to use the rights-of-way will be in the best interests of
the community.

26.20.090 Personal wireless service facilities in rights-of-way.

1. The City may impose a site-specific charge consistent with
applicable law and pursuant to an agreement with a personal
wireless service provider for:

(a) The placement of new facilities in the right-of-way regardless
of height, including underground facilities, unless the new
facility is the result of a City-mandated relocation, in which
case the City will not charge the personal wireless service
provider if the previous location was not charged.

10
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(b) The placement of replacement structures when the
replacement is necessary for the installation or attachment
of facilities, and the overall height of the replacement
structure and the facility is more than sixty feet.

(c) The placement of new facilities on structures owned by the
City located in the right-of-way.

2. The City is not required to approve a franchise for the placement of

facilities that meets one of the criteria in this section absent such an
agreement. If the parties are unable to agree on the amount of the
charge, the personal wireless service provider may submit the
amount of the charge to binding arbitration by serving notice on the
City. Within thirty days of receipt of the initial notice, each party shall
furnish a list of acceptable arbitrators. The parties shall select an
arbitrator; failing to agree on an arbitrator, each party shall select
one arbitrator and the two arbitrators shall select a third arbitrator for
an arbitration panel. The arbitrator or arbitrators shall determine the
charge based on comparable siting agreements involving rights-of-
way and consistent with applicable law. The arbitrator or arbitrators
shall not decide any other disputed issues, including but not limited
to size, location and zoning requirements. Costs of the arbitration,
including compensation for the services of the arbitrator(s), must be
borne equally by the parties participating in the arbitration and each
party shall bear its own costs and expenses, including legal fees and
witness expenses in connection with the arbitration proceeding.

26.20.100 Use of poles and conduit.

1.

The City may, in accordance with RCW 35.99.070 and any other
applicable law, require a telecommunications provider that is
constructing, relocating or placing ducts or conduits in the rights-of-
way to provide the City with additional duct or conduit and related
structures necessary to access the conduit.

Subject to such reasonable rules and regulations as may be
prescribed by the pole owner and subject to the limitations
prescribed by RCW 70.54.090 or any other applicable law, the City
may post City signs on a pole owner’s poles within the City.
Subject to the pole owner’s prior written consent, which may not be
unreasonably withheld, the City may install and maintain City-
owned overhead wires upon an owner's poles, in the right-of-way
subject to the following:

(a) Such installation and maintenance shall be done by the City
at its sole risk and expense, in accordance with all applicable
laws, and subject to such reasonable requirements as the pole
owner may specify from time to time (including, without
limitation, requirements accommodating its facilities or the
facilities of other parties having the right to use the pole);

(b) The pole owner shall have no indemnification obligations in
connection with any City-owned wires so installed and
maintained;

11
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(c) The pole owner shall not charge the City a fee for the use
of such poles in accordance with this section as a means of
deriving revenue therefrom; provided, however, that nothing
herein shall require the pole owner to bear any cost or expense
in connection with such installation and maintenance by the City.

(d) The pole owner shall not enter into an agreement with a
third person which would require the pole owner to exclude the
City or any other person from use of such poles.

(e) The pole owner may not condition the City’s use of such
poles on the City’'s acceptance of limitations on the purpose or
use of the City’s facilities.

26.20.110 Abandonment.

1.

A Ggrantee that has determined to discontinue its operations in the
City must submit to the City, within 90 days of the planned date for
discontinuance of operation, a proposal and instruments for
transferring ownership of its facilities to the City. If a Ggrantee
proceeds under this clause, the City may at its option:

(a) Accept assignment of the facilities; or

(b) Require the Ggrantee, at its own expense, to remove the
facilities.

Facilities of a Ggrantee who fails to comply with the preceding
subsection and which, for 120 days, remain unused shall be deemed
to be abandoned. Abandoned facilities are deemed to be a
nuisance. After the lapsing of such 120 days and upon 30 days’
notice to the Ggrantee, the City may exercise any remedies or rights
it has at law or in equity, including but not limited to:

(a) Abating the nuisance; and

(b) Requiring removal of the facilities at the expense of the
Ggrantee.

Chapter 26.28
INSPECTION, REPORTS AND NOTICE

26.28.010 Inspection of right-of-way construction and restoration
activities.

1.

2.

The Director may inspect all right-of-way construction and
restoration activities and conduct any tests that the Director finds
necessary to ensure compliance with the terms of this Title and any
other applicable law or agreements.

A Ggrantee shall allow the Director to make such inspections
referred to in subsection (1a) of this section at any time. Absentan

.......
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26.28.020 Maps.

Upon request by the City, a Ggrantee shall, within 10 business days,
submit to the City, at no cost to the City, the Ggrantee’s most current
and accurate record drawings in use by the Ggrantee showing the
location of Ggrantee's facilities, specified by the City in its request.
Record drawings shall show all facilities including but not limited to
power poles, guy poles and anchors, overhead transformers, pad-
mounted transformers, submersible transformers, conduit, substation
(with its name) pedestals, pad-mounted J boxes, vaults, switch cabinets,
and meter boxes. '

26.28.030 Reports to the City.

1. The Director may require such reports and information as the
Director finds necessary to ensure compliance with the terms of this
title and any other applicable law or agreements.

2. Within ten days of receipt of a written request from the Director, or
such other reasonable time as the Director may specify in writing,
each Ggrantee shall fumnish the Director with information sufficient
to demonstrate:

(a) That it has complied with all requirements of this Title.

(b) That all fees due the City in connection with the services and
facilities provided by the Ggrantee have been properly
collected and paid.

(c) That the Ggrantee has furnished the City with all necessary
information with respect to its facilities in City rights-of-way.

26.28.040 Notice to Department.

For emergency activity, the Ggrantee shall notify the Department as
soon as the need for the work is known and in no event, no later than
twenty-four hours after the need for work is first discovered. For
nonemergency activities, the Ggrantee shall notify the Department in
accordance with the conditions of the right-of-way work permit and/or
franchise. For both emergency and nonemergency activities, the
Ggrantee shall provide information about the right-of-way work as
required by the Department.

26.28.050 Notice to public.

Pursuant to the Public Works Pre-Approved Plans and Policies and the
terms of the right-of-way work permit, Ggrantees may be required to
provide notice to the public of work in the right-of-way prior to
undertaking said work.

Chapter 26.32
FEES

26.32.010 Purpose.

The purpose of the fees established in this chapter is to ensure the
recovery of the City’s direct and indirect costs and expenses, including,
but not limited to, actual costs of City staff time and resources as well
as any outside consultation expenses which the City reasonably
determines are necessary. The fees set forth are in addition to any other

13
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fees that may be required by law, including but not limited to,
construction fees that may be required under KMC Chapter 5.74 and
KMC TitleSestion 19-12:090, and land use permit fees in KZC Chapter
117KZGC.

26.32.020 Application fees.

1. Franchises are subject to application fee deposit in an amount as
determined by the currently effective fee schedule. This application fee
deposit shall cover the actual costs associated with the City's initial
review of the application; provided, however, that the applicant shall be
required to pay all other necessary application fees. This application fee
deposit shall be deposited with the City as part of the application filed
pursuant to this Chapter.

2. An applicant that withdraws or abandons its franchise application
shall, within sixty days of its application and review fee payment, be
refunded the balance of its deposit under this section, less all
reasonable costs and expenses incurred by the City in connection with
the application prior to the withdrawal or abandonment.

3. Prior to issuance of an applicable right-of-way work permit or WSF
permit, or any other necessary permit, the applicant shall pay a permit
fee in an amount as determined by the currently effective fee schedule,
or the actual costs incurred by the City in reviewing such permit
application.

26.32.030 Other City costs.

To the extent allowed by law, all Ggrantees shall, within thirty days after
written demand therefor, reimburse the City for all direct and indirect
costs incurred by the City in connection with any modification,
amendment, renewal or transfer of a franchise.

26.32.040 Compensation.

To the extent permitted by law and subject to KMZC 26.20.080, each
franchise granted hereunder is subject to the City's right, which is
expressly reserved, to annually fix a fair and reasonable compensation
to be paid for use of property; provided, that nothing in this title shall
prohibit the City and a Ggrantee from agreeing upon the compensation
to be paid.

26.32.050 Regulatory fees and compensation not taxes.

The regulatory fees provided for in this title, and any compensation
charged and paid for the rights-of-way provided for herein, are separate
from and additional to any and all federal, state, local and City taxes as
may be levied, imposed or due from a Ggrantee or its customers or
subscribers.

14
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Chapter 26.36
WORK IN RIGHTS-OF-WAY

26.36.010 Placement of facilities.

1. All facilities placed by a Ggrantee in rights-of-way within the City
shall be so located as to minimize interference with the proper use of
rights-of-way, and to minimize interference with the rights of property
owners who adjoin any of the rights-of-way.

2. A Ggrantee with written authorization from the City to install
overhead facilities shall install its facilities on pele—attachments—to
existing utility poles only, unless a specific pole is needed due to the
technology employed in the facilities, and then only if surplus space is
available. Locations for placement of WSF are subject to KZC Chapter
117.

3. Whenever existing telephone, electric utilities, or
telecommunications facilities are located or relocated underground
within rights-of-way, a Ggrantee with written authorization to occupy the
same rights-of-way must also locate or relocate its facilities underground
unless such location is not feasible due to the technology employed in
the facility.

4. Whenever new electric utilities or telecommunications facilities are
located underground within the City’s rights-of-way, a Ggrantee that
currently occupies or will occupy the same rights-of-way shall
concurrently place its facilities underground, to the extent technically
feasible, at its expense.

5. A Ggrantee shall utilize existing poles and conduit wherever
possible. New poles (other than replacement poles) shall not be allowed
without specific written authorization from the Director or approval
pursuant to KZC Chapter 117.
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26.36.0230 Completion of make-ready work.

To the extent consistent with state law, a Ggrantee shall have thirty days
to perform any requested “make-ready” work (work required to prepare
the Ggrantee's poles or other facilities for attachment by another party)
or alterations to its facilities upon request by persons authorized to use
or be present in or upon the rights-of-way. If an owner fails to perform
such work within thirty days, then the authorized persons may perform
such “make-ready” work or alterations at their own cost.

26.36.0340 Restoration.

1. No Ggrantee shall take any action or allow any action to be done
that may permanently impair or damage any rights-of-way or other
property located in, on or adjacent thereto.

2. In case of any disturbance of pavement, sidewalk, driveway or other
surfacing, or any public or private property, the Ggrantee shall, in a
manner acceptable to the City, replace, repair, and restore all paving,
sidewalk, utility covers, survey monuments, driveway or surface of any
rights-of-way, or other public or private property, that has been disturbed
by the Ggrantee's activities in as good condition as before said work
was commenced and in compliance with any then-current legal
standards, including but not limited to requirements established by the
Americans with Disabilities Act.

3. In particular, and without limitation, all trees, landscaping and
grounds removed, damaged or disturbed as a result of right-of-way work
by Ggrantees shall, at a minimum, be replaced or restored to the
condition existing prior to performance of the work. In addition, a
Ggrantee shall comply with all applicable provisions of KZC Chapter 95
and the Public Works Pre-Approved Plans regarding all trees,
landscaping and grounds.

4. If weather or other conditions do not allow for the complete
restoration required hereunder, the Ggrantee shall temporarily restore
the affected rights-of-way or property. Such temporary restoration shall
be at the Ggrantee's sole expense, and the owner shall promptly
undertake and complete the required permanent restoration when the
weather or other conditions no longer prevent such permanent
restoration.

5. All restoration work within the rights-of-way shall be done in
accordance with landscape plans approved by the Ddirector.

6. Restoration pursuant to this section shall be at the Ggrantee’s cost
and expense, except to the extent otherwise required by applicable law.
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7. In the event that the Ggrantee fails to complete any work required
for the repair, protection, or restoration of the rights-of-way or private
property, or any other work required by law or ordinance, within the time
specified by and to the reasonable satisfaction of the City, the City,
following notice and an opportunity to cure, may cause such work to be
done. In such a case, the Ggrantee shall reimburse the City the cost
thereof within thirty days after receipt of an itemized list of such costs,
or the City may recover such costs through any bond or other security
instrument provided by the Ggrantee, except to the extent otherwise
required by applicable law.

26.36.0460 Relocation of facilities.

1. The City may require a Ggrantee to relocate authorized facilities
within the right-of-way when reasonably necessary for construction,
alteration, repair or improvement of the right-of-way for the purpose of
public health, welfare and safety, at no cost to the City, except to the
extent otherwise required by applicable law.

2. The City shall notify the Ggrantee as soon as practicable of the need
for relocation and shall specify the date by which relocation shall be
completed. In calculating the date by which relocation must be
completed, the City shall consult with the Ggrantee and consider the
extent of the facilities to be relocated, the Ggrantee's service
requirements, and the construction sequence required, within the City’s
overall project construction sequence and constraints, to safely
complete the relocation. Grantees shall complete the relocation by the
date specified unless the City or a reviewing court establishes a later
date for completion, after showing by the Ggrantee that the relocation
cannot be completed by the date specified, using best efforts and
meeting safety and service requirements.

3. Subject to subsection (4) of this section, whenever any person, other
than the City, requires the relocation of a Ggrantee's facilities to
accommodate work of such person within the franchise area, then the
Ggrantee shall have the right as a condition of any such relocation to
require payment to Ggrantee, at a time and upon terms acceptable to
the Ggrantee, for any and all costs and expenses incurred by the
Ggrantee in the relocation of the Ggrantee's facilities.

4. Notwithstanding the provisions of subsection (3) of this section, if the
City reasonably determines and notifies the Ggrantee that the primary
purpose of imposing such condition or requirement upon such person is
to cause or facilitate the construction of a public works project to be
undertaken within a segment of the franchise area on the City's behalf
and consistent with the City’s capital improvement plan, transportation
improvement program or the transportation facilities program, then only
those costs and expenses incurred by the Ggrantee in reconnecting
such relocated facilities with the Ggrantee’s other facilities shall be paid
to Ggrantee by such person, and the Ggrantee shall otherwise relocate
its facilities within such segment of the franchise area in accordance with
subsection (1) of this section.
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5. The City may require relocation of facilities at no cost to the City in
the event of an unforeseen emergency that creates an immediate threat
to public health, welfare and safety.

6. If a Ggrantee is required to relocate, change or alter facilities
hereunder and fails to do so, the City may cause such to occur and
charge the owner for the costs incurred.

26.36.0560 Underground conversions.

1. In the event that conversion of a Ggrantee's overhead facilities to
underground is required or reasonably necessary for construction,
alteration, repair, or improvement of the rights-of-way for purposes of
public welfare, health, or safety (such as projects that may include,
without limitation, road widening, surface grade changes or sidewalk
installation), a Ggrantee, to the extent permitted by applicable law, shall
bear the costs of converting the Ggrantee’s facilities from an overhead
system to an underground system as follows:

(a) To ensure proper space and availability in the supplied joint
trench, a Ggrantee shall pay for the work (time and materials)
necessary to complete related engineering and coordination with
the other utilities involved in the project.

(b) A Ggrantee shall pay its proportionate share of the cost of
labor and materials necessary to place its cables, conduits and
vaults/pedestals in the supplied joint trench and/or stand-alone
cable trench. If, however, the City's costs for the Ggrantee are
not agreeable to the Ggrantee, then the Ggrantee shall have the
right to hire its own contractor(s) to complete its work within the
joint trench.

(c) If a Ggrantee decides to use its own contractor(s) to
complete its portion of the work, then the Ggrantee and its
contractor(s) are responsible for coordinating with the City to
provide reasonable notice and time to complete the placement
of the Ggrantee’s cables, conduits and vaults/pedestals in the
trench. If the Ggrantee fails to complete the above work within
the time prescribed and to the City's reasonable satisfaction, the
City may cause such work to be done and bill the reasonable
cost of the work to the Ggrantee, including all reasonable costs
and expenses incurred by the City due to the Ggrantee'’s delay.
In such an event, the City shall not be liable for any damage to
any portion of the Ggrantee’s facilities. Within forty-five days of
receipt of an itemized list of those costs, the Ggrantee shall pay
the City.

(d) Within the underground conversion area, a Ggrantee shall
cooperate with the City and its contractor on any on-site
coordination. The City shall be responsible for traffic control,
trenching, backfill, and restoration of all work performed by its
contractor. A Ggrantee shall be responsible for traffic control,
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trenching, backfill, and restoration of all work performed by its
contractor for stand-alone cable trenches.

2. In the event a local improvement district (LID) has been created to
fund a relocation or conversion project, a Ggrantee shall be reimbursed
by the LID for all expenses incurred as a result of the project.

26.36.0670 Maintenance_of aerial facilities.

A Ggrantee_owner of aerial facilities shall be required to trim trees upon
and overhanging rights-of-way and other public places of the City so as
to prevent the branches of such trees from coming in contact with the
facilities of the Ggrantee, all trimmings to be done at the expense of the
Ggrantee, except to the extent otherwise required by applicable law. A
Ggrantee shall comply with all provisions of KZC Chapters 95.20 and
95.21 (Tree Pruning).

26.36.0780 Compliance with applicable laws and standards.

1. All right-of-way work shall be performed in accordance with all
applicable law and regulations, including, where applicable, the
Occupational Safety and Health Act of 1970, as amended; the National
Electrical Safety Code, prepared by the National Bureau of Standards;
and the National Electrical Code of the National Board of Fire
Underwriters.

2. All right-of-way work shall comply with the requirements of the most
recently adopted City Pre-Approved Plans and Policies, and in the event
of a conflict between the aforesaid Pre-Approved Plans and Policies and
this title, the standards of the Pre-Approved Plans and Policies shall
control.

3. All of a Ggrantee's facilities shall be installed in accordance with
good engineering practice. All of a Ggrantee's facilities shall be
maintained in a safe condition, in good order and repair, and in
compliance with all applicable federal, state and local requirements.

4, All safety practices required by law shall be used during
construction, maintenance, and repair of a Ggrantee’s facilities.

5. A Ggrantee shall at all times employ ordinary care and shall use
commonly accepted methods and devices for preventing failures and
accidents that are likely to cause damage, injury, or nuisance to the
public.

6. If applicable, a Ggrantee shall maintain membership in good
standing with the Utilities Underground Location Center or other similar
or successor organization which is designated to coordinate
underground equipment locations and installations. A Ggrantee shall
abide by the state’s “Underground Utilities” statutes (Chapter 19.122
RCW) and will further comply with and adhere to City regulations related
to the One Call locator service program.
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26.36.0890 Traffic control plan.

1.  All Ggrantees shall comply with the Manual on Uniform Traffic
Control Devices with respect to traffic control. The City may require a
traffic control plan demonstrating the protective measures and devices
that will be employed.

2. A Ggrantee shall use suitable barricades, flags, flagmen, lights,
flares and other measures as required for the safety of all members of
the general public and to prevent injury or damage to any person,
vehicle or property by reason of its right-of-way work.

26.36.9400 Coordination of right-of-way work.

1. A Ggrantee shall joint trench or share bores or cuts and work with
other Ggrantees so as to reduce the number of right-of-way cuts within
the City, to the extent such joint work would not impose undue economic
burdens or delay upon the Ggrantee.

2. The City shall provide as much advance notice as reasonable of
plans to open the rights-of-way to those providers who are current users
of the rights-of-way or who have filed notice with the clerk of the City
within the past twelve months of their intent to place facilities in the City.

3. If applicable law allows the City to keep electronic copies
confidential, then by the first day of February each year, each Ggrantee
shall prepare and submit to the Ddepartment a plan, in a format
specified by the Ddepartment, that shows all reasonably foreseeable
right-of-way work in the paved portion of the rights-of-way anticipated to
be done in the next year, or a statement that no right-of-way work is
proposed. The Ggrantee shall report to the Ddepartment promptly any
changes in the plan as soon as those changes become reasonably
foreseeable.

4. The Ddepartment may disclose information contained in such a plan
to another party only on a need-to-know basis in order to facilitate
coordination and avoid unnecessary right-of-way work, or as otherwise
required by law. If a Ggrantee clearly and appropriately identifies
information contained in the plan as proprietary, a trade secret, or
otherwise protected from disclosure, then to the maximum extent
permissible under federal, state, and local laws applicable to public
records, the Ddepartment may not disclose that information to the
public. If the Ddepartment determines that information is not clearly or
appropriately identified, the Ddepartment shall notify the Ggrantee that
the Ddepartment intends to disclose the requested information unless
ordered otherwise by a court.

5. The Ddepartment shall review the annual plans submitted by
Ggrantees and identify conflicts and opportunities for coordination of
right-of-way work in the paved rights-of-way. Each applicant shall
coordinate, to the extent practicable, with the City and with each
potentially affected Ggrantee to minimize disruption in the rights-of-way.
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6. If communication facilities are to be placed underground in a new
subdivision, the communication provider shall give written notice to
other known providers in the area within which the property is located.
Such notice shall be given at least forty-eight hours before
commencement of trenching construction.

7. The City may facilitate joint use of the property, structures, and
appurtenances of each Ggrantee located in the rights-of-way and other
public places, insofar as such joint use may be reasonable and
practicable.

26.36.1040 Damage to facilities.

To the extent permitted by applicable law, the City shall not be liable for
any damage to or loss of any facilities within the rights-of-way as a result
of or in connection with any public works, public improvements,
construction, excavation, grading, filling, or work of any kind in the
rights-of-way by or on behalf of the City.

26.36.1120 Obligations of developers.

A developer shall provide for underground facilities for providers to
serve a development in accordance with applicable law for underground
facilities. The developer shall execute all required agreements relating
to the underground facilities, including easements, and provide proof to
the City that the agreements have been executed.

Chapter 26.40
LIABILITY, INDEMNIFICATION AND SECURITY

26.40.010 Warranty and liability.

1. For a period of two years after satisfactory completion of work in a
right-of-way, the Ggrantee warrants and guarantees the quality of the
work performed and is responsible for maintaining the site free from any
defects resuiting from the-quality-ef-the work and, in the event of such
defects, for repairing or restoring the site to a condition that complies
with all applicable law and regulations. Any repair or restoration during
the warranty period shall cause the warranty period to run for one
additional year beyond the original two-year period with respect only to
what was repaired.

2. Theissuance of a right-of-way work permit or any inspection, repair,
suggestion, approval, or acquiescence of any person affiliated with the
City does not relieve the Ggrantee from the warranty and liability
provisions of this section, the indemnification provisions of Section
26.40.030, or any other term or condition of this title.

26.40.020 Insurance.

1. Unless otherwise provided by a franchise_or other agreement to use
the right-of-way, each Ggrantee shall, as a condition of the grant, secure
and maintain the following liability insurance policies (which may be
evidenced by an acceptable certificate of insurance) insuring both the
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Ggrantee and the City, and its elected and appointed officers, officials,
agents, representatives and employees, as additional insureds:

(a) Commercial General Liability Insurance Written on an
Occurrence Basis. The insurance policy shall be endorsed to
provide a per project general aggregate and there shall be no
exclusions for liability arising from explosion, collapse or
underground property damage. The policy shall have limits not
less than:

(i) $5,000,000 for bodily injury, property damage,
products-completed operations, stop gap liability, personal injury
and advertising injury, and liability assumed under an insured
contract;

(i) $6,000,000 general aggregate, per project aggregate
and products-completed operations aggregate.

(b) Automobile liability insurance covering all owned, non-
owned, hired and leased vehicles with a minimum combined
single limit for bodily injury and property damage of $5,000,000
per accident.

(c) Worker's compensation within statutory limits and
employer’'s liability insurance with limits of not less than
$1,000,000. Grantee may satisfy this requirement by being a
qualified self-insurer.

(d) Excess or Umbrella Liability insurance shall be written with
limits of not less than $5,000,000 per occurrence and annual
aggregate. The Excess or Umbrella Liability requirement and
limits may be satisfied instead through Grantee’s Commercial
General Liability and Automobile Liability insurance, or any
combination thereof that achieves the overall required limits.

2.  The liability insurance policies required by this section shall be
maintained by the Ggrantee throughout the term of the franchise_or
other agreement to use the riqht-of-way, and such other period of time
during which the Ggrantee is operating without a franchise_or_other

agreement to use the right-of-way, or is engaged in the removal of its

utlllty services or telecommunlcatlons faCIlltleS Ihe—msu;anee—pehe&es

adéhenal—msureds—The _G_grantee shall prowde a certlf cate of
insurance (COl), together with the additional insured endorsement(s) to
the City, upon acceptance of the franchise_or other agreement to use

the right-of-way. Payment of deductibles and self- insured retentions
shall be the sole responsibility of the Ggrantee—or—grantee. The
insurance required by this section shall apply separately to each insured
against whom a claim is made or suit is brought. The Ggrantee's
required insurance shall be primary insurance with respect to the City,
its officers, officials, employees, agents, engineers, and consultants.
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3. Any insurance, self-insurance, or self-insured pool coverage
maintained by the City shall be excess of the Ggrantee's required
insurance and shall not contribute with it. Receipt by the City of any
certificate or evidence of insurance showing less coverage than required
is not a waiver of Ggrantee's obligations to fulfill the requirements.
Grantee may utilize primary and excess liability insurance policies to
satisfy the insurance policy limits required in this section. Grantee’s
excess liability insurance policy shall provide “follow form= coverage
over its primary liability insurance policies.

4. Grantee is obligated to notify the City of any cancellation or intent
not to renew any insurance policy required pursuant to this section 30
days prior to any such cancellation. Within 15 days prior to said
cancellation or intent not to renew, Ggrantee shall obtain and furnish to
the City replacement insurance policies meeting the requirements of this
section. Failure to provide the insurance cancellation notice and to
furnish to the City replacement insurance policies meeting the
requirements of this section shall be considered a material breach of the

franchise_or other agreement to use the right-of-way.

5.  Grantee’s maintenance of insurance, its scope of coverage and
limits as required herein shall not be construed to limit the liability of the
Ggrantee to the coverage provided by such insurance, or otherwise limit
the City's recourse to any remedy available at law or in equity. If the
Ggrantee maintains higher insurance limits than the minimums shown
above, the City shall be insured for the full available limits of commercial
general and excess or umbrella liability maintained by the Ggrantee,
irrespective of whether such limits maintained by the Ggrantee are
greater than those required by this code or whether any certificate of
insurance furnished to the City evidences limits of liability lower than
those maintained by the Ggrantee. Further, Ggrantee’s maintenance of
insurance policies required by theis franchise_or other agreement to use
the right-of-way shall not be construed to excuse unfaithful perfformance
by Ggrantee.

6. Upon approval by the City and based on conditions set by the City
in the franchise_or other agreement to use the right-of-way, the Ggrantee
may self-insure under the same terms as required by this section.
Further, the Ddirector may modify these insurance requirements within
the franchise or other agreement to use the right-of-way as theyhe/she
deems necessary to comply with the City's risk management policies-ef

i itys R4 ; provided, that any
such changes provide adequate protection for the City.

26.40.030 indemnification.

1. As consideration for the issuance of a franchise_or other agreement
to use the right-of-way, the agreementiranchise shall include an
indemnity clause substantially conforming to the following:

(a) Grantee hereby releases, covenants not to bring suit and agrees
to indemnify, defend, and hold harmless the City, its elected and
appointed officers, officials, employees, agents, engineers,
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consultants, and representatives from any and all claims, costs,
judgments, awards, or liability to any person arising from injury,
sickness, or death of any person or damage to property:

i. For which the negligent acts or omissions of Ggrantee,
its agents, servants, officers or employees in performing
the activities authorized are the proximate cause;

i By virtue of Ggrantee's exercise of the rights granted
herein,;

ii. By virtue of the City's permitting Ggrantee's use of the

rights-of-way-er-ether-Gity-property,

iv. Based upon the City's inspection or lack of inspection of
work performed by Ggrantee, its agents and servants,
officers or employees in connection with work authorized
on a telecommunications facility;_or rights-of-way-erether

fanchise.| ;
V. Arising as a result of the negligent acts or omissions of
Ggrantee, its agents, servants, officers or employees in
barricading, instituting trench safety systems or providing
other adequate warnings of any excavation,

construction, or work upon a facility, in any rights-of-way
in performance of work or services;

vi. Based upon radio frequency emissions or radiation
emitted from Ggrantee's equipment located upon a
telecommunications facility, regardless of whether
Ggrantee's equipment complies with applicable federal
statutes and/or FCC regulations related thereto.

(b) Grantee's indemnification obligations pursuant to subsection A of
this section shall include assuming potential liability for actions
brought against the City by Ggrantee's own employees and the
employees of Ggrantee's agents, representatives, contractors,
and subcontractors even though Ggrantee might be immune under
Title 51 RCW from direct suit brought by such an employee. It is
expressly agreed and understood that this assumption of potential
liability for actions brought against the City by the aforementioned
employees is with respect to claims against the City arising by
vitue of Ggrantee's exercise of its rights. In addition to the
indemnification obligations throughout this Section, the obligations
of Ggrantee under this subsection B shall be mutually negotiated
between the parties. Grantee shall acknowledge that the City
would not enter into an agreement without Ggrantee's waiver
thereof. To the extent required to provide this indemnification and
this indemnification only, Ggrantee will waive its immunity under
Title 51 RCW relating solely to indemnity claims made by the City
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directly against Ggrantee for claims made against the City by
Ggrantee's employees as provided in RCW 4.24.115.

(c) Inspection or acceptance by the City of any work performed by

Ggrantee at the time of completion of construction shall not be
grounds for avoidance of any of these covenants of
indemnification. Provided that Ggrantee has been given prompt
written notice by the City of any such claim, said indemnification
obligations shall also extend to claims which are not reduced to a
suit and any claims which may be compromised, with Ggrantee's
prior written consent, prior to the culmination of any litigation or the
institution of any litigation. The City has the right to defend or
participate in the defense of any such claim and has the right to
approve any settlement or other compromise of any such claim.

(d) In the event any such suit, claim or demand is presented to or filed

with the City, the City shall notify Ggrantee thereof, and Ggrantee
shall have the right, at its election and at its sole cost and expense,
to settle and compromise such suit, claim or demand, or defend
the same at its sole cost and expense, by attorneys of its own
election. In the event that Ggrantee refuses the tender of defense
in any suit or any claim, said tender having been made pursuant
to this section, and said refusal is subsequently determined by a
court having jurisdiction (or such other tribunal that the parties
agree to decide the matter), to have been a wrongful refusal on the
part of Ggrantee, then Ggrantee shall pay all of the City's costs for
defense of the action, including all reasonable expert witness fees,
reasonable attorneys' fees, the reasonable costs of the City, and
reasonable attorneys' fees of recovering under this Subsection.

(e) The obligations of Ggrantee under the indemnification provisions

(f)

of this section shall apply regardless of whether liability for
damages arising out of bodily injury to persons or damages to
property were caused or contributed to by the concurrent
negligence of the City, its officers, agents, employees or
contractors. The provisions of this section, however, are not to be
construed to require the Ggrantee to hold harmless, defend, or
indemnify the City as to any claim, demand, suit, or action which
arises out of the sole negligence or willful misconduct of the City,
its agents, officers, employees, volunteers, or assigns. In the event
that a court of competent jurisdiction determines that a franchise
or other agreement to use the right-of-way is subject to the
provisions of RCW 4.24.115, the parties agree that the indemnity
provisions hereunder shall be deemed amended to provide that
the Ggrantee's obligation to indemnify the City hereunder shall
extend only to the extent of _Qgrantee's negligence.

Notwithstanding any other provisions of this section, Ggrantee
assumes the risk of damage to its facilities located in the rights-of-
way-and-upen-Gity-property from activities conducted by the City,
its officers, agents, employees and contractors, except to the
extent any such damage or destruction is caused by or arises from
the sole negligence or willful or malicious action on the part of the
City, its officers, agents, employees or contractors. Grantee
releases and waives any and all such claims against the City, its
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officers, agents, employees and contractors. In no event shall the
City be responsible for indirect, special, consequential, or punitive
damages or loses, including but not limited to lost income or
business interruption, whether or not a party has been advised of
the possibility of such damage and notwithstanding the theory of
liability in which an action may be brought. Grantee further agrees
to indemnify, hold harmless and defend the City against any claims
for damages, including, but not limited to, business interruption
damages and lost profits, brought by or under users of Ggrantee's
facilities as the result of any interruption of service due to damage
or destruction of Ggrantee's facilities caused by or arising out of
activities conducted by the City, its officers, agents, employees or
contractors, except to the extent any such damage or destruction
is caused by or arises from the sole negligence or any willful
misconduct on the part of the City, its officers, agents, employees,
or contractors.

2. These indemnification obligations shall survive expiration,
revocation, termination, or completion of the activities authorized by the
franchise_or other agreement to use the right-of-way.

26.40.040 Security fund.

1. The City may require that eEach Ggrantee toshall establish a
permanent security fund with the City by depositing the amount of at
least fifty thousand dollars or other amount as determined by the
Ddirector with the City in cash or other instrument acceptable to the City
(the “security fund”), which fund shall be maintained at the sole expense
of the Ggrantee so long as any of the Ggrantee’s facilities are located
within the rights-of-way. This security fund shall be separate and distinct
from any other bond or deposit required under other code provisions or
agreements.

2. The Ggrantee shall deposit the security fund with the City on or
before the effective date of its franchise, or, if the Ggrantee does not
have a franchise, on or before the date the Ggrantee places its facilities
in the rights-of-way.

3. The security fund shall serve as security for the full and complete
performance of the Ggrantee’s obligations under this title and under any
agreement between the Ggrantee and the City, including any costs,
expenses, damages or loss the City pays or incurs because of any
failure attributable to the Ggrantee to comply with the codes,
ordinances, rules, regulations or permits of the City.

4. Before any sums are withdrawn from the security fund, the Director
shall give written notice to the Ggrantee:

(a) Describing the act, default or failure to be remedied, or the
damages, cost or expenses which the City has incurred by
reason of the Ggrantee’s act or default.
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(b) Providing a reasonable opportunity for the Ggrantee to
remedy the existing or ongoing default or failure, if applicable.

(c) Providing a reasonable opportunity for the Ggrantee to pay
any moneys due the City before the City withdraws the amount
thereof from the security fund, if applicable.

(d) Stating that the Ggrantee will be given an opportunity to
review the act, default or failure described in the notice with the
City manager.-

5. The Ggrantee shall replenish the security fund within fourteen days
after written notice from the City that the City has withdrawn an amount
from the security fund. In the event that a Ggrantee notifies the City that
it no longer has wireless facilities on City-owned property, the balance
of the fund shall be refunded to the Ggrantee within thirty business days
of said notice.

26.40.050 Construction bond.
4—Grantee shall comply with the right-of-way work permit requirements

of Title 19 KMC.
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26.40.060 Work of contractors and subcontractors.

The contractors and subcontractors of a Ggrantee shall be licensed and
bonded in accordance with the City’s generally applicable regulations.
Work by contractors and subcontractors is subject to the same
restrictions, limitations and conditions as if the work were performed by
the Ggrantee itself. The Ggrantee shall be responsible for all work
performed by its contractors and subcontractors and others performing
work on its behalf as if the work were performed by it, and it shall ensure
that all such work is performed in compliance with this title and other
applicable laws. The Ggrantee shall be jointly and severally liable for all
damage, and for correcting all damage, caused by its contractors or
subcontractors. It is the responsibility of the Ggrantee to ensure that
contractors, subcontractors or other persons performing work on the
Ggrantee’s behalf are familiar with the requirements of this title and
other applicable laws governing the work they perform.

Chapter 26.44
ENFORCEMENT

26.44.010 Enforcement procedures and remedies.

1. If the City determines that a Ggrantee has failed to perform any
obligation under this title or has failed to perform in a timely manner, the
City may:

(a) Issue a stop work order pursuant to Section 26.44.020;
and/or

(b) Issue an order to cure pursuant to Section 26.44.030.

2. If the violation is contested (as provided in Section 26.44.020 and
26.44.030), the Director shall consider the written communication
provided by the Ggrantee and shall notify same of theirhis-er-her final
decision in writing within a reasonable time period.

3. If the violation has not been remedied or is not in the process of
being remedied to the satisfaction of the City within a reasonable time
period following the later of: (i) the expiration of the time period for
contesting a violation; and (ii) the notification by the Director to the
Ggrantee of theirhis-er-her final decision in respect of a contestation of
the violation, the City may:

(a) Enforce the provisions of this title through injunctive
proceedings, an action for specific performance, or any other

manner allowed by lawappropriate-proceedings.

(b) Impose a fine upon the Ggrantee pursuant to Section
26.44.040.
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(¢) Assess against the Ggrantee any monetary damages
provided for such violation in any agreement between the
Ggrantee and the City.

(d) Assess and withdraw the amounts specified above from the
Ggrantee’s security fund or other applicable security instrument.

(e) Revoke any franchise or other agreement to use the right-
of-way held by the Ggrantee pursuant to Section 26.44.060.

() Pursue any legal or equitable remedy available under any
applicable law or under any agreement between the Ggrantee
and the City.

4. Remedies available to the City for violations under this title and
under a franchise or other agreement to use the right-of-wayagreement
shall be construed, except as otherwise provided in this title, as
cumulative and not alternative.

5. Unless determined otherwise by an agreement between the parties,
aA Ggrantee shall pay civil penalties or liquidated damages within thirty

days after receipt of notice from the City.

6. The filing of an appeal to any regulatory body or court shall not stay
or release the obligations of a Ggrantee under applicable law or any
agreements with the City.

7. An assessment of liquidated damages or civil penalties does not
constitute a waiver by the City of any other right or remedy it may have
under applicable law or agreements, including the right to recover from
the Ggrantee any additional damages, losses, costs, and expenses,
including actual attorneys’ fees, that were incurred by the City by reason
of the violation. However, the City’s election of liquidated damages
under the franchise or other agreement to use the right-of-way
agreement shall take the place of any right to obtain actual damages
over and above the payment of any amounts otherwise due. This
provision may not be construed to prevent the City from electing to seek
actual damages for a continuing violation if it has imposed civil penalties
or liquidated damages for an earlier partial time period for the same
violation.

26.44.020 Stop work order.
1. The Director may issue a stop work order, impose conditions on any
permit, or suspend or revoke a permit if the Director determines that:

(a) A person has violated applicable law or regulations or any
term, condition, or limitation of a permit;

(b) Right-of-way work poses a hazardous situation or
constitutes a public nuisance, public emergency, or other threat
to the public health, safety, or welfare; or
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(c) An investigation of the work and/or the permit conditions is
needed before the work can continueFhere—is—a—paramount

public-purpese.

2. The Director shall notify the Ggrantee of action taken under
subsection (1) of this section by a written communication, and the
Ggrantee shall comply immediately after receipt of the notice.

(a) __Issuance. A stop work order shall be in writing and shall be

provided to the Grantee, to the Grantee’s authorized agent, or to
the person doing the work. Upon issuance of a stop work order,

the cited work shall immediately cease. The stop work order
shall_state the reason for the order and the conditions under
which the cited work is authorized to resume.

(b) _ Emergencies. Where an emergency exists, the Director

shall not be required to provide a written notice prior to stopping
the work.

(c) Failure to Comply. Any person who shall continue any work
after having been served with a stop work order, except such

work as that person is directed to perform to remove a violation
or unsafe condition. shall be deemed quilty of a misdemeanor
and/or civil violation in accordance with Chapter 1.12 and the
violation shall be deemed a strict liability offense. .

34. The Ggrantee may contest the stop work order by providing to the
Director a written communication detailing the grounds for such
contestation, within thirty days of receipt of the stop work order.
However, unless the Director promptly orders otherwise for good cause,
the submission of such written communication does not excuse the
Ggrantee from compliance with the stop work order pending resolution
of the dispute.

26.44.030 Order to cure.

1. The Director may order a Ggrantee that has violated applicable law
or regulations, or any term, condition, or limitation of a permit, to cure
the violation within the time specified in the order.

23. . The Ggrantee may contest the cure order by providing to the
Director a written communication detailing the grounds for such
contestation within thirty days of receipt of the cure order. Unless the
Director promptly orders otherwise for good cause, the submission of
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such written communication excuses the Ggrantee from compliance
with the cure order pending resolution of the dispute.

34. If the Ggrantee fails, neglects, or refuses to comply with an order
issued under this section that involves right-of-way work, the Director
may complete the right-of-way work or other work in the rights-of-way in
any manner the Director deems appropriate, and the Ggrantee shall
compensate the Ddepartment for all costs incurred, including costs for
administration, construction, consultants, equipment, inspection,
notification, remediation, repair, and restoration. The cost of the work
may be deducted from any construction bond or other security
instrument of the Ggrantee. The Department's completion of right-of-
way work or other work in the rights-of-way does not relieve the
Ggrantee from the warranty and liability provisions of Section 26.40.010,
the indemnification provisions of Section 26.40.030, or any other term
or condition of this title.

26.44.040 Fines.

Any person found violating, disobeying, omitting, neglecting or refusing
to comply with any of the provisions of this Title shall be guilty of a
misdemeanor. Upon conviction any person violating any provision of this
title shall be subject to a fine of up to one thousand dollars or by
imprisonment for a period of up to ninety days, or both such fine and
imprisonment. A separate and distinct violation shall be deemed
committed each day on which a violation occurs or continues.

26.44.050 Removal.

1. Within thirty days following written notice from the City, any
Ggrantee with facilities in the City’s rights-of-way that are not authorized
pursuant to this Title shall, at its own expense, remove such facilities
from the rights-of-way. If such Ggrantee fails to remove such facilities,
the City may cause the removal and charge the Ggrantee for the costs
incurred. Facilities are unauthorized and subject to removal in the
following circumstances:

(a) Upon termination of the Ggrantee’s authorization under this
Ttitle.

(b) If the facilities were constructed or installed without the prior
grant of a franchise_or other agreement to use the right-of-way.

(c) Upon abandonment of a facility within the rights-of-way.

(d) If the facilities were constructed or installed at a location
not permitted by the franchise_or other agreement to use the

right-of-way.

2. The City retains the right to cut or move any facilities located within
the City's rights-of-way to the extent the City may determine such action
to be necessary in response to any public health or safety emergency.
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26.44.060 Revocation.

1. A franchise or other agreement to use the right-of-way granted by
the City may be revoked for any one or more of the following reasons:

(a) Construction or operation at an unauthorized location.

(b) Material misrepresentation by or on behalf of a Ggrantee in
any application to the City.

(c) Abandonment of facilities in the rights-of-way without the
express written permission of the City.

(d) Failure to relocate or remove facilities as required in this
Ttitle.

(5) Failure to pay fees or costs when and as due the City.
(e) Violation of a material provision of this Ttitle.

(f) Violation of a material term of a franchise_or other agreement
to use the right-of-way.

(g) Violation of any federal, state or local law.

2. In the event that the Ddirector believes that grounds exist for
revocation of a franchise_or other agreement to use the right-of-way, the
Ggrantee shall be given written notice of the apparent violation or
noncompliance, be provided a short and concise statement of the nature
and general facts of the violation or noncompliance, and be given a
reasonable period of time not exceeding thirty (30) days from receipt of
notice to providefurnish evidence_to the Director on any or all of the
following points:

(a) That corrective action has been, or is being, actively and
expeditiously pursued to remedy the violation or noncompliance;

(b) That rebuts the alleged violation or noncompliance; and

(c) That it would be in the public interest to impose civil
penalties or sanctions less than revocation.

3. In the event that a Ggrantee fails to provide evidence reasonably
satisfactory to the Director as provided hereunder, the Director shall
issuemake a-preliminary determination as to whether an event of default
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Chapter 26.48

MISCELLANEOUS PROVISIONS

26.48.010 Further rules and regulations.

The City Manager is authorized to establish further rules, regulations
and procedures with respect to the City’s authority to manage, regulate
and control public rights-of-way for the implementation of this Ttitle.

ExeepHn—ease&aei—emngeney—the—Gﬂy—sha#aﬁenwt—te—neﬂiy—ané

26.48.020 Captions.
The captions to sections are inserted solely for information and shall not
affect the meaning or interpretation of this title.

26.48.030 Severability.

If any section, subsection, sentence, clause, phrase, or other portion of
this Ttitle, or its application to any person, is for any reason declared
invalid, in whole or in part by any court or agency of competent
jurisdiction, said decision shall not affect the validity of the remaining
portions hereof.

26.48.040 Costs.

Except where otherwise expressly stated herein, all costs incurred by a
Ggrantee in connection with any provision of this Ttitle shall be borne by
the Ggrantee.

Section 2. If any provision of this ordinance or its application to
any person or circumstance is held invalid, the remainder of the
ordinance or the application of the provision to other persons or
circumstances is not affected.

Section 3. This ordinance shall be in force and effect five days
from and after its passage by the Kirkland City Council and publication,
as required by law.

Passed by majority vote of the Kirkland City Council in open
meeting this 6 day of November, 2024.

Signed in authentication thereof this/6" day of November, 2024.

P\ LU
Kelli Curtlj, Mayor
Attest: /
QO A

Elizabeth Adkisson, Acting City Clerk
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Publication Date: November 11, 2024
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PUBLICATION SUMMARY
OF ORDINANCE NO. 0-4891

AN ORDINANCE OF THE CITY OF KIRKLAND RELATING TO THE
USE OF RIGHTS-OF-WAY FOR TELECOMMUNICATIONS
PURPOSES, AND AMENDING TITLE 26 OF THE KIRKLAND
MUNICIPAL CODE AND APPROVING A SUMMARY FOR
PUBLICATION; FILE NO. CAM24-00633.

SECTION 1. Provides amendments to Kirkland Municipal
Code Title 26 related to the use of rights-of way for telecommunications
purposes.

SECTION 2. Provides a severability clause for the ordinance.

SECTION 3. Authorizes publication of the ordinance by
summary, which summary is approved by the City Council pursuant to
Section 1.08.017 Kirkland Municipal Code and establishes the effective
date as five days after publication of summary.

The full text of this Ordinance will be mailed without charge to
any person upon request made to the City Clerk for the City of Kirkland.
The Ordinance was passed by the Kirkland City Council at its meeting
on the 6" day of November, 2024.

| certify that the foregoing is a summary of Ordinance O-4891
approved by the Kirkland City Council for summary publication.

G ol

Elizabeth Atkisson, Acting City Clerk




