OCOO~NOONDAWN-=-

ORDINANCE 0-4861

AN ORDINANCE OF THE CITY OF KIRKLAND AMENDING CHAPTER
3.856 OF THE KIRKLAND MUNICIPAL CODE RELATING TO
PURCHASING.

WHEREAS, the City has adopted regulations to direct and
regulate the City of Kirkland's contracting for the purchase of goods,
supplies, equipment, professional and nonprofessional services, and
public works projects, codified as chapter 3.85 of the Kirkland Municipal
Code (KMC); and

WHEREAS, chapter 3.85 KMC was originally adopted in 2007
and, while it has been amended from time to time to reflect changes in
procured or to reflect updates in the law, the monetary minimum
threshold amounts have not been increased in some time and the
requirements have not been modified to address additional specific
types of purchasing where the City does not benefit from competitive
bidding, such as civil legal services and vehicle repair; and

WHEREAS, the City will benefit from removing specific dollar or
percentage amounts for public works projects, as those are based on
state statutory provisions that are amended from time to time, and will
further benefit from incorporating various alterative publics works
contracting procedures; and

WHEREAS, in addition to substantive amendments, chapter
3.85 KMC will benefit from various housekeeping amendments to
provide greater clarity or consistency in these purchasing procedures;
and

WHEREAS, the City Council has determined that the proposed
amendments are in the best interests of the City of Kirkland.

NOW, THEREFORE, the City Council of the City of Kirkland do
ordain as follows:

Section 1. Section 3.85.020 of the Kirkland Municipal Code
(KMC), and the corresponding portions of Ordinance 0-4402 § 1 (2013)
and Ordinance 0-4105 § 1 (2007), is amended to read as follows, with
new text shown in underline and deleted text shown in strikethrough:

3.85.020 Definitions.

Where used in this chapter, the following words and terms shall have
the meanings as defined in this section, unless, from the context, a more
limited or different meaning is clearly defined or apparent:

{a) “Director” means the director of finance and administration or their
hisfher designee.

[

‘Durable goods” means tangible products that have an average usable
life of at least three years.
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{b)y-“Emergency” means unforeseen circumstances beyond the control
of the city that either present a real, immediate threat to the proper
performance of essential functions or will likely result in material loss or
damage to property, bodily injury or loss of life if inmediate action is not
taken.

{e)—"Electronic data processing systems” and “telecommunications
systems” means as defined in RCW 36.92.020 and 19.28.400,
respectively, or as otherwise defined for the purposes of RCW
39.04.270.

{d) “Goods” means all materials, supplies, equipment or other tangibles.

{e) “Lowest responsible bidder” as it applies to the purchase of goods
and services other than public work means, that in addition to price, the
following elements to the extent allowed by law may be given
consideration:

(1) The ability, capacity, and skill of the bidder to perform the
contract or provide the service required;

(2) The character, integrity, reputation, judgment, experience,
and efficiency of the bidder;

(3) Whether the bidder can perform the contract within the time
specified;

(4) The quality of performance of previous contracts or services;

(5) The previous and existing compliance by the bidder with laws
relating to the contract or services;

(6) The availability, duration, and quality of service guarantees
and warranties offered by the bidder:;

(7) The brand, availability of repair parts, and compatibility with
existing equipment and systems;

(8) The location of the bidder's product service centers, if
applicable, in relation to the city of Kirkland:

(9) The bidder’s timeliness of the delivery of goods or services;

(10-8) Such other information as may be secured having a
bearing on the decision to award the contract.

H—"Public works” as defined in RCW 39.04.010 means all work,
construction, alteration, repair, or improvement other than ordinary
maintenance, executed at the cost of the city or which is by law a lien or
charge on any property therein. All public works, including maintenance
when performed by contract, shall comply with the provisions of RCW
39.12.020.

{g—‘Mandatory bidder responsibility criteria” as defined in RCW
39.04.350(1) means criteria that must be met to be considered a
responsible bidder and qualified to be awarded any public works project.

¢h)—"Supplemental bidder responsibility criteria” as defined in RCW
39.04.350(32) means relevant criteria for determining bidder
responsibility applicable to a particular project which the bidder must
meet.
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Section 2. KMC 3.85.030, and the corresponding portions of
Ordinance 0-4402 §1 (2013) and Ordinance O-4105 §1 (2007), is
amended to read as follows:

3.85.030 Administrative responsibility.

(a) The Ddirector is responsible for oversight and administration of city
purchasing. The Ddirector has the authority to appoint a purchasing
agent to undertake administrative responsibility for the efficient and
economical procurement of goods, services and public works as
provided in this chapter.

(b) The Ddirector may delegate purchasing authority to other
department directors, managers, supervisors, and/or other approved
staff for direct, nonrecurring, non-public works purchases urderseven
theusand-five—hundred—dollars, which shall be exercised as a small
purchase. The maximum threshold amounts the Director can delegate

under this subsection are: seventy-five thousand for department

directors; ten thousand for managers; and one thousand for supervisors
and approved staff.

Section 3. KMC 3.85.040, and the corresponding portions of
Ordinance 0-4402 §1 (2013), Ordinance 4256 §1 (2010), and
Ordinance 0-4105 §1 (2007), is amended to read as follows:

3.85.040 Procurement standards.
The following standards shall be applicable to city procurements:

(a) A review of all proposed procurements shall be done by purchasing
staff and/or the appropriate budget authority for the purpose of, including
but not limited to, avoiding the purchase of unnecessary or duplicative
items and for consolidating procurements when appropriate to obtain a
more economical purchase.

(b) The purchasing agent or designee shall be responsible for analyzing
procurements to determine whether or not a lease arrangement may be
more economically practical than the purchase alternative. All lease
agreements must be approved by the Ddirector.

() Time and material type contracts shall be used only after a
determination that no other type of contract is suitable and when the
contract includes a ceiling price, which the contractor shall not exceed,
except at its own risk.

(d) When using a liquidated damages provision in a contract, the project
manager shall document the derivation of the rate of assessment and
ensure it is reasonable, proper, and not arbitrary and capricious. The
rate should be enough to reasonably compensate the city for damages
suffered, but not so large as to be construed as a penalty.

(e) When contracting for professional services, the contract shall limit
the total of the base and option time periods to not more than five years,
unless otherwise approved by the city manager. Prices for each base
and option time period shall be firm and fixed wherever possible and
shall be established in the initial contract negotiation and execution. If it
is not possible to establish firm, fixed prices, changes in the option

-3-
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period prices shall be tied to a well-known, published pricing index, such
as the appropriate Consumer Price Index.

(f) Generally goods and services are not to be prepaid (paid for before
receiving) unless expressly allowed by statute, the Kirkland Municipal
Code or city administrative policy; provided, prepayment may be made
if the terms of the prepayment are included in a contract executed prior
to the payment. Progress or percentage of completion payments made
to a contractor while work is being performed by the contractor may be
allowed if deemed appropriate for the project.

(g) Project managers and purchasing staff shall work together to ensure
contractors perform in accordance with the terms and conditions, and
specifications of their contract or purchase order.

(h) All contracts must contain a provision allowing the city to terminate
the contract. Ideally, the provision will authorize such termination without
cause but, in lieu of this ideal, a provision allowing termination for cause
is acceptable if approved by the city attorney’s office. A provision in a
single contract authorizing termination without cause in certain
circumstances and termination only for cause in others is also
acceptable upon approval by the city attorney’s office.

Section 4. KMC 3.85.070, and the corresponding portions of
Ordinance 0-4402 §1 (2013) and Ordinance O-4105 §1 (2007), is
amended to read as follows, with new text shown in underline and
deleted text shown in strikethrough:

3.85.070 Methods of procurement.

Procurement shall be achieved by one of the following methods:
(a) Small purchase;

(b) Invitation for bids (IFB);

(c) Request for proposals (RFP) and request for qualifications (RFQ)
for competitive negotiations;

(d) Small works roster option for public works projects less than the
threshold in dollars three-hundred-theusand-dellars authorized by RCW
39.04.155, including the limited public works option for projects under

thirty-five-thousand-dellars-the threshold in dollars authorized by RCW
39.04.155;

(e) Cooperative purchasing;

(f) Electronic data processing and telecommunications systems as
provided by RCW 39.04.270;

(g) Waiver of competitive bidding requirements as provided by RCW
39.04.280;

(h) Job order contracting as provided for in Schapter 39.10 RCW;
(i) Design-build contracting as provided for in chapter 39.10 RCW;

(i) Contractor/construction manager contracting as provided for in
chapter 39.10 RCW;
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(k) Performance-based contracting for water conservation services,
solid waste reduction services, and energy equipment and services as
provided for in chapter 39.35A RCW.

() By the city manager as allowed under Sections 3.16.040 and
3.16.050;

(m+) As otherwise allowed by law and approved by the Ddirector.

Section 5. KMC 3.85.080, and the corresponding portions of
Ordinance 0-4402 §1 (2013), Ordinance 4256 §1 (2010), Ordinance
4111 §2 (2007), and Ordinance 0-4105 §1 (2007), is amended to read
as follows: :

3.85.080 Small purchase.

(a) Small purchase procedures shall be used for purchases of goods,
equipment, materials, and reuting routine services when it is expected
the total price will not exceed seventy-five fifty—thousand dollars,
including sales tax and freight, except as otherwise allowed in Sections
3.85.190 and 3.85.200. Procurement requirements shall not be
artificially divided so as to constitute a small purchase under this section.
The director of the department making these purchases is authorized to
make such purchases without further approval if the total price will not
exceed seventy-five fiftty-thousand dollars so long as done in compliance
with the procedures herein outlined. All purchases of seventy-five fifty
thousand dollars or more shall be approved by the city manager or
designee.

(b) For goods, equipment, materials, and routine services, price
quotations shall be obtained and documented from at least three
sources, where possible, if the total price is expected to be between ten
seven-thousand five—hundred dollars and seventy-five fifty-thousand
dollars including sales tax and freight, except as otherwise allowed in
this chapter. All awards to other than the lowest responsible bidder must
be documented on the quote sheet with selection rationale clearly
defined. For goods, equipment, materials, and routine services under
ten seven-thousand five-hundred dollars, formally documented price
quotations shall be unnecessary, but it is expected that competitive
pricing shall be sought in the best interests of the city.

(c) The purchasing agent shall be responsible for determining the
adequacy of quotations for small purchases. So long as the
authorization exists within the budget appropriation for the small
purchase, the manager or director with the appropriate budget authority
shall not be required to obtain further approval by the city council prior
to the commitment and expenditure of funds.

(d) Price quotations for repetitively purchased items that are purchased
within one year of the last procurement of that exact item(s) shall be
unnecessary provided the prior competitively quoted purchase price has
not changed.

(e) In accordance with RCW 39.04.190, the purchasing agent will
publish a notice twice per year in the city’s designated official newspaper
advising potential bidders of the existence of the vendor list used by the
city. The vendor list is to be used for the purpose of identifying suppliers

-5-
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interested in being provided the opportunity to quote on small purchases
for materials, equipment, supplies, and routine services.

Section 6. KMC 3.85.085, and the corresponding portions of
Ordinance 0-4402 §1 (2013), is amended to read as follows:

3.85.085 Public work bidding requirements.

(a) Per RCW 35A.40.210(1), public work and improvements for code
cities are governed by RCW 35.23.352, which also applies to second-
class cities and towns.

(b) In-accordance—with-RCW-36-23-362,Tthe city may construct any
public works, as defined in RCW 39.04.010, by contract or day labor
without calling for bids for such work whenever the estimated cost of the
work or improvement, including the cost of materials, supplies, and
equipment, will not exceed the thresholds in dollars as authorized by

RCW 35.23. 352(1 )—sum—ef—&*ty—ﬁve—theusam—deﬂars—lhnere—than—ene

. A public works
project means a complete project. The restrictions in this subsection do
not permit the division of the project into units of work or classes of work
to avoid the restriction on work that may be performed by day labor on
a single project.

(c) When bidding for public work estimated to be in an amount greater
than the thresholds set forth in subsection (b) of this section, the city
may either use the invitation for bids process (Section 3.85.100) or, if
within the threshold in dollars authorized by RCW 39.04.155(1)Hess-than
three-hundred-thousand-dellars, the small works roster process (Section
3.85.170) to obtain competitive bids.

(1) When preparing bid documents for any public work project,
the checklist for developing supplemental bidder responsibility
criteria is to be reviewed and completed by the project manager
to determine what, if any, supplemental criteria may be
appropriate for the project. The completed checklist must be
reviewed and approved by the project manager's immediate
supervisor.

(d) As an alternative to bidding for public work for projects costing within
the threshold in dollars authorized by RCW 39.10.450(1)ess-than-three
hundred—ifty—thousand—dollars, the city may engage in job order
contracting as allowed under Schapter 39.10 RCW and specified in
RCW 39.10.410 through 39.10.470.

(e) Subject to city council approval and the requirements of RCW
39.10.270 or RCW 39.10.280, the city may engage in_design-build
procedure for public works projects as allowed under chapter 39.10
RCW and specified in RCW 39.10.300 through 39.10.330.

(f) _Subject to city council approval and the requirements of RCW
39.10.270 or RCW 39.10.280, the city may engage in_ general
contractor/construction manager procedure for public works projects as
allowed under chapter 39.10 RCW and specified in RCW 39.10.340
through 39.10.410.
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(g-e) Per RCW 39.04.020, for any public work which is not competitively
bid and where the cost is estimated to exceed the threshold in dollars
authorized by RCW 39.04.020-twenty-five—thousand—dellars, notice
providing the estimated cost and a description of the work will be
published at least once in a legal newspaper of general circulation in the
area where the work will be performed and at least fifteen days before
beginning work. ‘

Section 7. KMC 3.85.090, and the corresponding portions of
Ordinance 0O-4402 §1 (2013) and Ordinance O-4105 §1 (2007), is
amended to read as follows:

3.85.090 Invitation for bids/requests for proposals.

(a) Unless another method of procurement is authorized in this chapter
or by other law, IFB/RFP/RFQ procedures shall be used for the
purchase of goods and services when it is estimated the total price will
exceed seventy-five—fifty thousand dollars, including any applicable
sales tax and freight charges.

(b) A pre-submission conference may be held when conducting the IFB,
RFP, or RFQ process. The pre-submission conference is for the
purpose of answering questions and clarifying the requirements and
specifications relevant to the procurement. Notice for such pre-
submission conference shall be advertised and stated in the public
notice and the general requirements for the invitation for bids, request
for proposals or request for qualifications.

(c) To facilitate efficient award of purchases solicitated through an

invitation for bid, the city manager may request that Council pre-
authorize award of a contract valued under two million dollars, provided
the bid does not contain any cumulative additive alternates; the award

is to the lowest responsive, responsible bidder; and the amount of the
low bid is within the authorized budget for the project.

Section 8. KMC 3.85.090, and the corresponding portions of
Ordinance 0-4402 §1 (2013) and Ordinance 0O-4105 §1 (2007), is
amended to read as follows:

3.85.100 Invitation—for—bids—Public Works bid invitation,
acceptance, and evaluation.

(a) Aninvitation for bids (IFB) for public works shall be used in all cases
where adequate information exists to form a complete and realistic bid
specification, where the procurement lends itself to a firm, fixed-price
dollar amount, and where award can be made principally on the basis
of selecting the lowest responsible bidder.

(1) All public works project awards to other than the low bidder
must be authorized by law, documented on the bid sheet or
where appropriate and with the selection rationale clearly set
forth.

(2) The IFB shall specify the city’s right to postpone the award
of the contract or to reject any or all bids.
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(3-4) When preparing an IFB for a public work project, the project
manager must include any relevant supplemental bidder
responsibility criteria in the bid document as provided for in KMC
3.85.085(c)(1).

(b) The city manager may request that the city council authorize a call
for bids for geeds—serviees—or public works estimated to have a total
cost of more than seventy-five-fifty thousand dollars, which must be
executed by the city manager or his/her designee.

(c) Bids received by the published due date and time shall be accepted

without alteration or correction. Award shall be made to the lowest
responsible bidder based on the requirements set forth in the IFB.

(1) _In accordance with RCW 39.04.350, the evaluation of bids

for public work projects must include verification that the bidder
meets mandatory bidder responsibility criteria and any
supplemental bidder responsibility criteria, and a written
declaration from the bidder verifying under penalty of perjury the
bidder is in _compliance with the responsible bidder_ criteria

requirements for wage and labor standards in Chapters 49.46,
49.48, and 49.52 RCW.

(2) In accordance with RCW 35.23.352(2), award may be made

to the second lowest bidder where such bid is within five percent
of the lowest bid, meets the same bidder criteria as the lowest
bid, and the city issues a written finding that the lowest bidder

has delivered a project to the city within the last three years that
was late, over budget, or did not meet specifications, and the city

does not find, in writing, that such bidder has shown how they
would improve performance to be likely to meet project

specifications.

(e-d) Bids shall be opened and read publicly at the time and place
designated in the IFB notice.

(d-e) The name and address of each bidder, the bid price and any other
relevant information as may be specified in the IFB shall be read aloud
and recorded in the minutes of the bid opening.

(ef) It shall also be announced that the bid review will be completed by
city staff and the expected date given when the city council shall meet
to award the contract.

(g) The city council will award all contracts for geeds;—reutine-services

of public works that-are—determined-to-be-more—thanfifty-thousand
dollars valued over three hundred fifty thousand dollars. All other

contracts _for public works solicited through an IFB process may be
awarded by the city manager/designee, or the city manager may elect
to recommend award of the contract by the city council. Upon award, all
such contracts will be executed by the city manager/designee.

(h) The purchase record, bid sheet, minutes of the bid opening, and
each bid, to the extent allowed by law, shall be open to public inspection
following contract award.
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Section 9. A new section, to be codified as KMC 3.85.105, is
added to chapter 3.85 KMC to read as follows:

3.85.105 Goods and services bid invitation, acceptance, and
evaluation.

(a) An invitation for bids (IFB) for goods and services may be used in
cases where adequate information exists to form a complete and
realistic bid specification, where the procurement lends itself to a fixed-
price dollar amount, and where award can be made principally on the
basis of selecting the lowest responsible bidder. For goods and services
that are not a public work, the "lowest responsible bidder” is determined
by considering elements and attributes, in addition to price, as provided
under KMC 3.85.020(f).

(1) All goods and services awarded to other than the low bidder
must be authorized by law, documented on the bid sheet or
where appropriate and with the selection rationale clearly set
forth.

(2) The IFB shall specify the city’s right to postpone the award
of the contract or to reject any or all bids.

(b) Bids for goods and services are not required to be opened in public.

(c) Bids for goods and services shall be opened at the time designated
in the IFB notice, and a written record shall be made of the name and
address of each bidder, the bid price, and any other relevant
information.

(d) All bidders shall be given reasonably prompt notification of the
expected date that the city will award the contract.

(e) Contracts for goods and services solicited through an IFB process
valued at one hundred thousand dollars or less may be awarded by the
city manager/designee, or the city manager/designee may elect to
recommend award by the city council. All other contracts for goods and
services solicited through an IFB process will be awarded by the city
council. Upon award, all such contracts will be executed by the city
manager/designee.

(f) The purchase record, bid sheet, bids, and record of the bid opening,
to the extent allowed by law, shall be open to public inspection following
contract award.

Section 10. KMC 3.85.110, and the corresponding portions of
Ordinance 0-4402 §1 (2013) and Ordinance O-4105 § 1(2007), is
amended to read as follows:

3.85.110 Request for proposal/request for qualifications.

(a) Arequest for proposal (RFP) or request for qualifications (RFQ) shall
be used when the procurement lacks definite specifications, when
proposals are sought for the purpose of establishing a bid specification,
when the goods or services being procured involve creative design or
professional administration, and/or when subjective criteria is
considered in the contract award, which is made in the best interests of
the city.
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(1) Procurements for architectural and engineering services
shall be conducted as provided for in Chapter 39.80 RCW. Either
the RFQ process or solicitations for qualifications from qualified
firms listed on the city’s designated A&E roster may be used.

(b) When proposals are sought for the purpose of establishing a bid
specification, it shall so state in both the public notice and in the RFP or
RFQ.

(c) The RFP or RFQ shall identify all significant evaluation factors and
their relative weighted importance.

(d) Verbal interviews with any proposer who has submitted a proposal
may be conducted to determine the capabilities of the proposer and their
understanding of the city’s needs.

(e) Contracts in excess of seventy-five-fifty thousand dollars resulting
from the RFP or RFQ process may be awarded by and executed by the
city manager or his/her designee. The city manager/designee may elect
to recommend award of the contract by the city council.

() Except where prohibited by law, proposals shall be reviewed
privately with strict confidentiality regarding all evaluative factors
maintained throughout the review process. The evaluation committee
will grade all factors, with their consensus recorded on the proposal
tabulation worksheet.

(g) The purchase record, proposal tabulation worksheet and each
proposal, to the extent allowed by law, shall be open to public inspection
following contract award.

Section 11. KMC 3.85.130, and the corresponding portions of
Ordinance 0-4402 §1 (2013) and Ordinance O-4105 §1 (2007), is
amended to read as follows:

3.85.13 Bid/p-Proposal acceptance and evaluation.

(b-a) Proposals received by the published due date and time shall be

i accepted without alteration or correction. Submissions
shall be evaluated based on the requirements set forth in the RFP/RFQ,
which may include but are not limited to criteria to determine
acceptability such as inspection, testing, quality, workmanship, delivery,
suitability for a particular purpose, and pre-award survey of the
proposer’s facilities. Those criteria that will affect the price and will be
considered in evaluation for award as determined by the city shall be
objectively measurable, including but not limited to discounts, sales tax,
transportation costs, installation costs, and total project or life cycle
costs.

-10-



479
480

481
482

483
484

485
486

487
488
489
490
491

492
493

494
495
496

497
498

499
500
501
502
503
504
505
506
507

508
509
510
511
512
513
514
515
516
517

518
519
520
521
522
523

524
525
526

0-4861

(e-b) In addition to the foregoing, the following elements may be
considered in the evaluation of proposals:

(1) The ability, capacity and skill of the proposer to perform the
contract or provide the service required;

(2) The character, integrity, reputation, judgment, experience
and efficiency of the proposer;

(3) The proposer’s proposed method for assuring timely and
acceptable performance of the work;

(4) The quality of performance by the proposer on previous
contracts with the city or another public agency, including but not
limited to the relative costs, burdens, time and effort necessarily
expended by the city or another public agency in securing
satisfactory performance;

(5) The previous and existing compliance by the proposer with
laws relating to the contract or services;

(6) The proposer's management system to be applied in
performing the work and the reasonableness of the resources to
be applied;

(7) Such other information as may be secured having a bearing
on the decision to award the contract.

(éc) A committee may be selected to conduct the technical evaluation
of the proposals received and shall make a recommendation for contract
award to the city council based upon each of the evaluation elements in
accordance with the weighted importance of each element as
determined by the project manager and purchasing agent prior to the
solicitation. The relative positions and evaluation points are totaled for
each evaluation element or category, and the proposer with the highest
overall total of evaluation points shall be recommended for contract
award.

(e—d) After the initial tabulation of evaluated proposals, the most
qualified competitor may be selected subject to negotiation of fair and
reasonable compensation. When evaluating RFQs for architectural and
engineering services, a qualifications-based selection process will be
used and price shall not be considered as an evaluation factor in
determining the most qualified proposer. Price negotiation shall be
conducted with only the most qualified proposer. Failing agreement on
price, negotiations with the next most qualified proposer may be
conducted until a contract award can be made to the most qualified
proposer whose price is fair and reasonable to the city.

Section 12. KMC 3.85.160, and the corresponding portions of
Ordinance 0-4402 §1 (2013) and Ordinance O-4164 §1 (2008), is
amended to read as follows:

3.85.160 Application.

(a) Consistent with RCW 35.21.120, this chapter, with the exception of
KMC 3.85.260, does not apply to solid waste collection or recycling
services.

11-
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b) This chapter does not apply to the procurement of civil legal services
by the city attorney, including procurement for services by attorneys,
paralegals, expert witnesses, appraisers, and court reporters. This

chapter applies to contracts for public defense and prosecution services.

Section 13. KMC 3.85.170, and the corresponding portions of
Ordinance O-4402 §1 (2013), Ordinance 0-4256 §2 (2010), and
Ordinance O-4105 §1 (2007), is amended to read as follows:

3.85.170 Small works roster process.

(a) In accordance with the procedures set forth in RCW 39.04.155,
contracts for public works projects with a total cost, including applicable
taxes, between ten seven—thousand five—hundred—dollars and the
threshold in dollars authorized by RCW 39.04.155(1) three—hundred
thousand-dellars-may be awarded using the small works roster process.

(b) The limited public works process as defined in RCW 39.04.155(3)
may also be used for projects estimated to cost less than-thirty-five
thousand—dollars_ the threshold in dollars authorized by RCW
39.04.155(3). Using this process, quotes are solicited from a minimum
of three contractors found in the appropriate category of work in the
small works roster. The performance bond and payment bond
requirements and/or retainage requirements may be waived by the city.

(c) Quotations may be invited from all appropriate contractors on the
appropriate small works roster. As an alternative, quotations may be
invited from at least five contractors on the appropriate small works
roster who have indicated the capability of performing the kind of work
being contracted, in a manner that will equitably distribute the
opportunity among the contractors on the appropriate roster. However,
if only five quotations are sought and the estimated cost of the work is
within the range in dollars provided by RCW 39.04.155(2)(c)-frem-one
city must also notify the remaining contractors on the appropriate small
works roster that quotations on the work are being sought. Such notice
must be published in a legal newspaper of general circulation, mailed to
these other contractors or sent by facsimile or other electronic means.

(d) Atleast once a year, the city shall publish in a newspaper of general
circulation within the jurisdiction a notice of the existence of the roster
or rosters and solicit the names of contractors for such roster or rosters.
Responsible contractors shall be added to an appropriate roster or
rosters at any time that they submit a written request and necessary
records.

(e) The city is authorized to participate with other local governments in
the use of a multijurisdictional small works roster. The lead entity for the
multijurisdictional small works roster must be clearly identified in the
interlocal agreement as being responsible for implementing the
provisions of RCW 39.04.155(2).

(f) A formal public bid opening is not required when using the small
works roster process. However, no interested party shall be
unreasonably denied the opportunity to be present when bids are
opened.

-12-
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(9) Contracts for small works roster bids over seventy-five-fifty thousand
dollars will be awarded and executed by the city manager eity-ceuncil-at
the—nead—seheduled—ee&meﬂ—meeﬂng—followmg staff recommendation;

. The city manager/designee may
elect to recommend award of the contract by the city council.

Department directors responsible for a project are authorized to award
a contract where the total value is seventy-five thousand dollars or less.

(h) In accordance with RCW 39.04.200, the purchasing agent will, at
least once every year, make available to the public a list of the contracts
awarded using the small works roster process during the previous year.
The list shall contain the name of the contractor or vendor awarded the
contract, the amount of the contract, a brief description of the type of
work performed or items purchased under the contract, and the date it
was awarded. The list shall also state the location where the bid
quotations for these contracts are available for public inspection.

Section 14. KMC 3.85.180, and the corresponding portions of
Ordinance 0-4402 §1 (2013) and Ordinance 0-4105 §1 (2007), is
amended to read as follows:

3.85.180 Cooperative purchasing.

agenaes—The Dlrector is authorlzed to enter into mterlocal cooperatlve

purchasing agreements with other public agencies when any such

purchasing agreement would serve the best interests of the city of
Kirkland. The interlocal cooperative purchasing agreements must be in

accordance with the provisions set forth in Chapter 39.34 RCW as
currently written or hereafter amended.

(b) When purchasing off of a contract awarded by another public agency
where an interlocal cooperative purchasing agreement is in place, any
statutory obligation to provide notice for bids or proposals that applies
to the city is satisfied if the public agency or group of public agencies
that awarded the bid, proposal, or contract complied with its own legal
requirements and either posted the bid or solicitation notice on a website
established and maintained by the public agency for purposes of posting
public notice of bid or proposal solicitations or provided an access link
on the state’s web portal to the notice.

(c) Invitations for bids for goods and services and requests for proposals
issued by the city may include notice that the city participates in
cooperative purchasing and that other public agencies may desire to
place orders against the awarded contract. Bidders/proposers may be
asked to indicate if they agree to allow orders from other public agencies
that have an interlocal cooperative purchasing agreement with the city.

(d) Contracts/purchase orders in excess of seventy-five-fifty thousand
dollars resulting from the cooperative purchasing process will be
approved by the city manager or his/her designee.
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~ Section 15. KMC 3.85.190, and the corresponding portions of
Ordinance O-4402 §1 (2013) and Ordinance O-4105 §1 (2007), is
amended to read as follows:

3.85.190 Purchases from/through the United States
government.

(a) In accordance with RCW 39.32.090, this chapter allows for the
purchase of supplies, materials and/or equipment from or through the
United States government without calling for competitive bids.

(b) The purchasing agent is responsible for reviewing the proposed
purchase to determine that the purchase is in the best interests of the
city.

(c) Under this section, purchases made in excess of seventy-five fifty
thousand dollars must be approved by the city manager or his/her
designee.

Section 16. A new section, to be codified as KMC 3.85.195, is
added to chapter 3.85 KMC to read as follows:

3.85.195 Performance-based contracts for water
conservation, solid waste reduction, and energy equipment and
services. .

(a) In accordance with Chapter 39.35A RCW, the Director may enter
into performance-based contracts for water conservation services, solid
waste reduction services, and energy equipment and services.

(b) After entering into an interlocal agreement with the Washington
State Department of Enterprise Services under RCW 39.34.080,
consultants and contractors may be selected from a registry of pre-
qualified firms maintained by the Washington State Department of
Enterprise Services under RCW 39.35A.050.

(c) As an alternative to using the Washington State Department of
Enterprise Services registry of pre-qualified firms, the city may issue an
RFP/RFQ pursuant to RCW 39.35A.30.

Section 17. KMC 3.85.200, and the corresponding portions of
Ordinance 0O-4402 §1 (2013) and Ordinance O-4105 §1 (2007), is
amended to read as follows:

3.85.200 Electronic data processing and telecommunications
systems.

(a) Purchases of electronic data processing or telecommunications
equipment, software, or services that do not include any element of

public works are purchased as goods or services as provided in this
chapter.

(b) _ :

telecommunication—equipment—software,—or—services—Consistent with
RCW 39.04.270, purchases of electronic data processing or
telecommunications equipment, software, or services that are, or

include an element of, public works under RCW 35.23.352 may be
procured through competitive negotiation rather than through

-14-
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competitive bidding, when competitive bidding would otherwise be
required.

(1b) Competitive negotiation, for the purposes of this section,
shall include, as a minimum, the following requirements:

(A1) A request for proposal shall be prepared and
submitted to an adequate number of qualified sources,
as determined by the municipality in its discretion, to
permit reasonable competition consistent with the
requirements of the procurement. Notice of the request
for the proposal must be published in a newspaper of
general circulation in the municipality at least thirteen
days before the last date upon which proposals will be
received. The request for proposal shall identify
significant evaluation factors, including price, and their
relative importance.

(B2) The municipality shall provide reasonable
procedures for technical evaluation of the proposals
received, identification of qualified sources, and selection
for awarding the contract.

(26) The award shall be made to the qualified bidder whose
proposal is most advantageous to the municipality with price and
other factors considered. The municipality may reject any and all
proposals for good cause and request new proposals.

Section 18. KMC 3.85.210, and the corresponding portions of
Ordinance 0-4402 §1 (2013) and Ordinance O-4105 §1 (2007), is
amended to read as follows:

3.85.210 Waiver of competitive bidding requirements.

(a) The competitive bidding requirements set forth in this chapter for
goods, general services, and public works may be waived by the city
manager or designee. However, if the cost exceeds seventy-five-fifty
thousand dollars, the city manager or designee must provide the city
council with documentation of the rationale for waiving the competitive
bidding requirements. Competitive bidding requirements may be waived
for:

(1) Purchases that are clearly and legitimately limited to a single
source of supply;

(2) Purchases involving special facilities or market conditions;
(3) Purchases of insurance or bonds; and

(4) Purchases of goods, services or public works in the event of
an emergency.

(b) The competitive bidding requirements in this chapter may be waived
by the Director for purchases of any of the following, provided city staff
must prepare documentation of the rationale for waiving the competitive
bidding requirements hereunder:

(1) Captive replacement parts and components matching an
existing brand of vehicle, equipment, systems, or a substantial

-15-
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Larts. inyentory where _compatibility is the overriding
consideration, such as an integral repair part or accessory.

(2) Services for the repair of durable goods, including vehicles,
machinery, and equipment.

(3) _With IT Director approval, renewal contracts with existing
vendors for existing software services for mission-critical
applications, as defined by standard operating procedures of the
Information Technology (IT) Department, and any related,
integrated services of such existing applications.

(c-b) Immediately after the award of any contract under this section, te
the-extent-allowed-bylaw,—the contract and the factual basis for the

exception must be recorded and open to public inspection, to the extent
allowed by law.

(d-e) If an emergency exists, the city manager or designee may declare
an emergency situation exists, waive competitive bidding requirements,
and award all necessary contracts on behalf of the municipality to
address the emergency situation. If a contract is awarded without
competitive bidding due to an emergency, a written finding of the
existence of an emergency must be made by the city manager and
entered of record by reporting to the city council no later than two weeks
following the award of the contract.

(1-d) In accordance with RCW 39.04.020, upon the written
determination by the city manager of an emergency for the
procurement of any public work in excess of twenty-five
thousand dollars, a description and estimate of the cost of such
work shall be published within seven working days after
commencement of the work.

(e) For the purchase of professional services other than architectural
and engineering services at a cost of less than seventy-five—fifty
thousand dollars, the use of a competitive process may be waived by
the department director. The rationale for waiving the use of a
competitive process must be documented and provided to the
purchasing agent prior to contract award.

(f) For the purchase of professional services other than architectural
and engineering services at a cost of seventy-five-fifty thousand dollars
or more, the use of a competitive process may be waived by the city
manager or their designee prior to contract award. The rationale for
waiving the use of a competitive process must be documented and
provided to the city council.

Section 19. KMC 3.85.220, and the corresponding portions of
Ordinance 0-4402 §1 (2013) and Ordinance O-4105 §1 (2007), is
amended to read as follows:

3.85.220 Contract amendments/change orders.

(a) Amendments are changes to professional service agreements,
contracts for goods, and contracts for routine maintenance.

(1) If an amendment increases the total value of the contract,
the contract amendment must be approved by the appropriate
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authority based on the new value of the contract. Any
amendment that takes a contract value over seventy-five-fifty
thousand dollars requires the approval of the city manager. The
city manager may choose to seek additional council approval.

(2) Contracts awarded by the council may also authorize
negotiation of amendments without further council approval
being needed.

(3) Amendments that do not change the total value of the
contract (e.g., extended duration) may be approved by the
department director.

(b) Change orders are changes made to a public works contract.
(1) Public Works Under Seventy-Five-Fifty Thousand Dollars.

(A) Department directors or their designees are
authorized to approve public works contract change
orders where the total value of the contract plus the
change order remains below seventy-five-fifty thousand
dollars.

(2) Public Works Over Seventy-Five-Fifty Thousand Dollars.

(A) Change orders, cumulatively or singly, that do not
exceed the project's contingency funding may be
approved by the department director or their designee.

(B) Change orders that cumulatively or singly increase
the value of a contract to exceed the project’s
contingency funding by twenty—thirty-five thousand
dollars or less require the approval of the city manager.
The city manager may choose to seek additional
approval from the council.

(C) The council must approve change orders that
increase the value of the contract to more than twenty
thirty-five thousand dollars beyond the project’s
contingency funding.

Section 20. KMC 3.85.230, and the corresponding portions of
Ordinance 0-4586 §1 (2017), Ordinance O-4402 §1 (2013), Ordinance
0-4111 §3 (2007), and Ordinance O-4105 §1 (2007), is amended to
read as follows:

3.85.230 Bonding Policy.

(a) For all public works contracts, the following minimum bonding
requirements shall be met for each procurement:

(1) A bid deposit in the form of a bid bond, cashier's check or
certified check in an amount equal to at least five percent of the

total bid must be submitted before the published due date and
time enclosed-with-the-submitted-sealed-bid-if the bid is in excess

of a*ty—fwe—theusand—deﬂam—er—m—exeess—ef—feﬁy—theusand
ollars. if onl inal : trade is involved-with- b
works-the thresholds in dollars authorized by RCW 35.23.352(1)
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or the public works project is for street signalization or street
lighting.

(2) A performance bond and a payment bond for one hundred
percent of the total contract price shall be received from the
successful contractor prior to contract execution for all contracts
except as otherwise provided for in this section. The surety
issuing the bond must have an A. M. Best financial strength
rating of A- or better. If the surety does not have an A. M. Best
rating of at least A-, the city’'s risk/safety analyst is to be
consulted prior to approval.

(b) On public works contracts of one-hundred-fifty-theusand-dollars—or
less_a value equal to or less than the threshold in dollars authorized by
RCW 39.08.010, at the option of the contractor, the city may, in lieu of a
performance and payment bond, retain ten percent of the contract
amount for a period of thirty days after date of final acceptance, or until
receipt of all necessary releases from the Department of Revenue and
settlement of any liens fixed under Chapter 60.28 RCW, whichever is
later. The recovery of unpaid wages and benefits must be the first
priority for any actions filed against any such retained amounts. The
option to retain ten percent of the contract amount in lieu of a
performance and payment bond does not eliminate the requirement for
a _bid deposit under KMC 3.85.230(a)(1) and is in addition to any
retainage required by RCW 60.28.011.

(c) Ifthe limited public works process allowed under Section 3.85.170(b)
is used, the city may waive the requirements for performance and
payment bonds and/or retainage.

(d) The purchasing agent, in consultation with the project manager, city
attorney’s office and risk/safety analyst as needed, shall have authority
to determine amounts of protective bid guarantees for all purchases in
the best interests of the city.

Section 21. KMC 3.85.260, and the corresponding portions of
Ordinance 0-4841 §1 (2023), is hereby amended to read as follows:

3.85.260 Compost Products Procurement.

(a) Prior to the issuance of a solicitation for bids or proposals, affected
departments shall consider whether compost products can be utilized in
connection with a city project. When such products can be utilized, their
procurement shall be a required element of any solicitation issued
pursuant to this chapter and in accordance with its terms.

(b) Affected departments shall plan for the use of compost products in
the following categories:

(1) Landscaping projects;
(2) Construction and postconstruction soil amendments;

(3) Applications to prevent erosion, filter stormwater runoff,
promote vegetation growth, or improve the stability and longevity
of roadways; and
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(4) Low-impact development and green infrastructure to filter
pollutants or keep water on-site, or both.

(c) Notwithstanding subsections (a) and (b) of this section, the city is
not required to use compost products if:

(1) Compost products are not available within a reasonable
period of time;

(2) Compost products that are available do not comply with
existing procurement standards;

(3) Compost products that are available do not comply with
federal, state, or local health, quality, and safety standards; or

(4) Compost product purchase prices are not reasonable or
competitive.

(d) The city shall give priority to purchasing compost products that:
(1) Produce compost products locally;

(2) Are certified by a nationally recognized organization, such
as the United States Composting Council; and

(3) Produce compost products that are derived from municipal
solid waste compost programs and meet quality standards
adopted by the Washington departments of transportation or
ecology.

(e) The city manager or designee shall develop and implement
education and outreach strategies to inform community members about
the value of compost products and how the city uses compost in its
operations.

(f) By December 31, 2024, and each December 31st of even-numbered
years thereafter, the city manager or designee shall submit a report
covering the previous year's compost products procurement activities to
the Washington department of ecology containing the following
information:

(1) The total tons of organic materials diverted;
(2) The volume and costs of compost products purchased; and
(3) The source or sources of the compost products.

Nothing in this section limits the ability to enter into collective purchasing
agreements for compost products if doing so is more cost-effective or
efficient.

Section 22. If any provision of this ordinance or its application to
any person or circumstance is held invalid, the remainder of the
ordinance or the application of the provision to other persons or
circumstances is not affected.

- Section 23. This ordinance shall be in force and effect five days
from and after its passage by the Kirkland City Council and publication
pursuant to Section 1.08.017, Kirkland Municipal Code in the summary
form attached to the original of this ordinance and by this reference
approved by the City Council.
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91 Passed by majority vote of the Kirkland City Council in open
912 | meeting this 5" day of March, 2024.

913 Signed in authentication thereg th day 4f March, 2024.

y/di
;’Ili Chrlis] Mfayor
Attest:

KathiMnderson, City Clerk

Publication Date: March 13, 2024

Approved as to Form:
CC\/\/\L\ W

Kevin Raymond, City Attorney
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PUBLICATION SUMMARY
OF ORDINANCE NO. 4861

AN ORDINANCE OF THE CITY OF KIRKLAND AMENDING CHAPTER
3.856 OF THE KIRKLAND MUNICIPAL CODE RELATING TO
PURCHASING.

SECTION 1. Amends Kirkland Municipal Code (KMC) Section
3.85.020 updating the definitions related to purchasing.

SECTION 2. Amends KMC Section 3.85.030 related to
administrative responsibility of City purchasing.

SECTION 3. Amends KMC Section 3.85.040 related to City
procurement standards.

SECTION 4. Amends KMC Section 3.85.070 related to City
procurement methods.

SECTION 5. Amends KMC Section 3.85.080 related to small
purchase procedures.

SECTION 6. Amends KMC Section 3.85.085 related to public
work bidding requirements.

SECTION 7. Amends KMC Section 3.85.090 related to the
procedures for invitations for bids and requests for proposals.

SECTION 8. Amends KMC Section 3.85.090 related to the
public works bid invitation, acceptance, and evaluation procedures.

SECTION 9. Adds a new KMC Section 3.85.105 related to the
goods and services bid invitation, acceptance, and evaluation process.

SECTION 10. Amends KMC Section 3.85.110 related to the
process for using a request for proposal or request for qualifications.

SECTION 11. Amends KMC Section 3.85.130 related to the
procedures for requests for proposals and requests for qualifications.

SECTION 12. Amends KMC Section 3.85.160 related to the
application of the chapter.

SECTION 13. Amends KMC Section 3.85.170 related to the
small works roster process.

SECTION 14. Amends KMC Section 3.85.180 related to
cooperative purchasing.

SECTION 15. Amends KMC Section 3.85.190 related to
purchases made from or through the United States government.
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SECTION 16. Adds a new KMC Section 3.85.195 related to
performance-based contracts for water conservation, solid waste
reduction, and energy equipment and services.

SECTION 17. Amends KMC Section 3.85.200 related to
purchases of electronic data processing and telecommunications
systems.

SECTION 18. Amends KMC Section 3.85.210 related to the
waiver of competitive bidding requirements.

SECTION 19. Amends KMC Section 3.85.220 related to
contract amendments and change orders.

SECTION 20. Amends KMC Section 3.85.230 related to public
works contracts bonding policy.

SECTION 21. Amends KMC Section 3.85.260 related to
procurement of compost products.

SECTION 22. Provides a severability clause for the ordinance.

SECTION 23. Authorizes publication of the ordinance by
summary pursuant to KMC 1.08.017 and establishes the effective date
as five days after publication of summary.

The full text of this Ordinance will be mailed without charge to
any person upon request made to the City Clerk for the City of Kirkland.
The Ordinance was passed by the Kirkland City Council at its meeting
on the 5" day of March, 2024.

| certify that the foregoing is a summary of Ordinance O-4861
approved by the Kirkland City Council for summary publication.

Kathi Anderson, City Clerk




