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ORDINANCE Q0-4556

AN OREINANCE OF THE CITY OF KIRKLAND RELATING TO SERVICE OF
NOTICE.

WHEREAS, as part of a legal review of the Kirkland Municipal
Code ("KMC") by Code Publishing Company it has been recommended
that various sections of the KMC related to the service of notice be
amended to provide that such notice is deemed served three days after
it has been deposited in the U.S. mail in order to provide certainty and
to conform to a generally accepted service of process rule; and

WHEREAS, as part of such review it has also been recommended
that various sections of the KMC related to notice response times be
amended to provide for a period of 10 calendar days in which to respond
in order to provide a uniform and reasonable response time and also to
address potential due process requirements.

NOW, THEREFORE, the City Council of the City of Kirkland do
ordain as follows:

Section 1. Kirkland Municipal Code Section 1.12.040 is amended
to read as follows:

1.12.040 Notice of civil violation.

(a) Issuance.

(1) When the applicable department director determines that a
violation has occurred or is occurring, and is unable to secure voluntary
correction pursuant to Section 1.12.030, the applicable department
director may issue a notice of civil violation to the person responsible
for the violation.

(2) The applicable department director may issue a notice of civil
violation without having attempted to secure voluntary correction as
provided in Section 1.12.030 under the following circumstances:

(A) When an emergency exists;

(B) When a repeat violation occurs;

(C) When the violation creates a situation or condition which cannot
be corrected;

(D) When the person knows or reasonably should have known that
the action is in violation of a city regulation.

(b) Content. The notice of civil violation shall include the following:
(1)d The name and address of the person responsible for that violation;
an

(2) The street address or description sufficient for identification of the
building, structure, premises, or land upon or within which the violation
has occurred or is occurring; and

(3) A description of the violation and a reference to the provision(s)
of the city regulation which has been violated; and

(4) The required corrective action and a date and time by which the
correction must be completed, after which the city may abate the
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unlawful condition in accordance with Section 1.12.060 and the hearing
examiner’s order; and

(5) The date, time and location of a hearing before the hearing
examiner, which will be at least ten days from the date the notice of
civil violation has been servedis-issued; and

(6) A statement indicating that the hearing will be canceled and no
monetary penalty will be assessed if the applicable department director
approves the completed, required corrective action at least forty-eight
hours prior to the hearing, except that this statement need not be
included where the violation constitutes a repeat violation or the
violation creates a situation or condition which cannot be corrected; and
(7) A statement that the costs and expenses of abatement incurred
by the city pursuant to Section 1.12.060 and a monetary penalty in an
amount per day for each violation as specified in subsection (e) of this
section may be assessed against the person to whom the notice of civil
violation is directed as specified and ordered by the hearing examiner.
(c) Service of Notice. The applicable department director shall serve
the notice of civil violation upon the person to whom it is directed, either
personally or by mailing a copy of the notice of civil violation to such
person at their last known addre

reqular U.S. mail. If the person to whom it is directed cannot after due

diligence be personally served within King County and if an address for

mailed service cannot after due diligence be ascertained, notice shall be

served by posting a copy of the notice of civil violation conspicuously on

the affected property or structure. Proof of service shall be made by a

written declaration under penalty of perjury executed by the person

effecting the service, declaring the time and date of service, the manner

by which the service was made, and if by posting the facts showing that

gue dilligenoe was used in attempting to serve the person personally or
y mail.

(d) Extension. No extension of the time specified in the notice of civil

violation for correction of the violation may be granted, except by order

of the hearing examiner.

(e) Monetary Penalty Schedule.

(1) Amount.

(A) The penalty for first-time violations is one hundred dollars per day

for each violation;

(B) The per-day penalty for repeat violations shall be double the

previous per-day penalty amount. For example, the per-day penalty for

second-time violations is two hundred dollars, and the per-day penalty

for third-time violations is four hundred dollars.

(2) Limit. The total monetary penalties for each violation shall not

exceed ten thousand dollars per violation, except as provided for in

Sections 1.12.050(d)(3) and (4).

() Continued Duty to Correct. Payment of a monetary penalty

pursuant to this chapter does not relieve the person to whom the notice

of civil violation was issued of the duty to correct the violation.

(g) Collection of Monetary Penalty.

(1) The monetary penalty constitutes a personal obligation of the

person to whom the notice of civil violation is directed. Any monetary

penalty assessed must be paid to the city as stated in the notice from

ghe city that penalties are due as established In the hearing examiner’s
ecision.
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(2) The city attorney or his/her designee is authorized to take
appropriate action to collect the monetary penalty. The city may
contract with a collection agency for this purpose.

Section 2. Kirkland Municipal Code Section 7.06.150 is amended
to read as follows:

7.06.150 Appeals.
An affected employer may request an appeal of penalties.

(a) An affected employer to whom a notice of violation and
imposition of monetary penalties is directed may appeal the notice
including the determination that a violation exists or may appeal the
amount of any monetary penalty imposed to the city hearing examiner.

(b) An affected employer may appeal a notice of violation by filing
a written notice of appeal with the department of public works within
tenseven calendar days from the date of service of the notice of violation
and imposition of monetary penalties.

(c) The monetary penalty for a continuing violation does not
accrue during the pendency of the appeal; however, the hearing
examiner may impose a daily monetary penalty from the date of service
of the notice of civil infraction if he or she finds that the appeal is
frivolous or intended solely to delay compliance.

(d) The hearing before the hearing examiner shall be conducted
as follows:

(1) The office of the hearing examiner shall give notice of the
hearing before the hearing examiner to the appellant at least seventeen
calendar days before such hearing.

(2) The hearing examiner shall conduct a hearing on the appeal
pursuant to the rules of procedure as provided by the Administrative
Procedure Act, Chapter 34.05 RCW. The city and the appellant may
participate as parties in the hearing and each may call witnesses. The
city shall have the burden of proof by a preponderance of the evidence
that a violation has occurred.

(e) The hearing examiner shall determine whether the city has
proved by a preponderance of the evidence that a violation has occurred
and shall affirm, vacate, suspend or modify the amount of any monetary
penalty imposed by the notice of civil violation with or without written
conditions.

(f) The hearing examiner shall consider the following in making
his/her determination:

(1) Whether the intent of the appeal was to delay compliance; or

(2) Whether the appeal is frivolous; or

(3) Whether the appellant exercised reasonable and timely effort
to comply with applicable requirements; or

(4) Any other relevant factors.

(g9) The hearing examiner shall mail a copy of his decision to the
appellant by certified mail, postage prepaid, return receipt requested.

(h) The decision of the hearing examiner may be reviewed for
illegal, corrupt or arbitrary or capricious action in King County superior
court. The petition for review must be filed within thirty calendar days
of the final decision of the hearing examiner.

(i) The collection of the monetary penalty shall be as follows:

(1) The monetary penalty constitutes a personal obligation of the
person to whom the civil infraction is directed. Any monetary penalty
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assessed must be paid to the city clerk within tenseven calendar days
from the date of service of notice of violation and imposition of monetary
penalties or, if an appeal was filed pursuant to this chapter, within
tenseven calendar days of the hearing examiner’s decision.

(2) The city attorney, on behalf of the city, is authorized to collect
the monetary penalty by use of appropriate legal remedies, the seeking
or granting of which shall neither stay nor terminate accrual of additional
per diem monetary penalties so long as the violation continues.

(3) Inthe event of failure to appear at a hearing provided herein,
the hearing examiner shall assess the monetary penalty prescribed and
a penalty of twenty-five dollars.

(4) In the event of a conflict between this chapter and any other
city ordinance providing for a civil penalty, this chapter shall control.

() A person who willfully fails to pay a monetary penalty as
required by provisions of this chapter may be found in civil contempt of
court after notice and hearing.

Section 3. Kirkland Municipal Code Section 21.41.107 is
amended to read as follows:

21.41.107 Notices and orders (condemnation and demolition).

(a) Notice to Person Responsible. Whenever the code official is
required to provide notice per Section 21.41.108(c) or Section
21.41.110(b), notice shall be given in the manner prescribed in
subsections (b) and (c) of this section to the person responsible for the
violation as specified in this code.

(b) Form. Such notice prescribed in subsection (a) of this section
shall be in accordance with all of the following:

(1) Bein writing.

(2) Include a description of the real estate sufficient for
identification.

(3) Include a statement of the violation or violations and why the
notice is being issued.

(4) Include a correction order allowing a reasonable time to make
the repairs and improvements required to bring the dwelling unit or
structure into compliance with the provisions of this code.

(5) Inform the property owner or owner’s authorized agent of the
right to appeal.

(6) Include a statement of the right to file a lien in accordance
with Chapter 1.12.

(c) Method of Service. Such notice shall be deemed to be properly
served if a copy thereof is:

(1) Delivered personally;

(2) Sent by certified or first-class mail addressed to the last known

address,_provided in either instance that such notice shall be deemed
served three days after it has been sent or deposited; or

(3) If the notice is returned showing that the letter was not
delivered, a copy thereof shall be posted in a conspicuous place in or
about the structure affected by such notice.

(d) Unauthorized Tampering. Signs, tags or seals posted or affixed
by the code official shall not be mutilated, destroyed or tampered with,
or removed without authorization from the code official.

(e) Penalties. Penalties for noncompliance with orders and notices
shall be as set forth in Chapter 1.12.
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(f) Transfer of Ownership. It shall be unlawful for the owner of
any dwelling unit or structure who has received a compliance order or
upon whom a notice of violation has been served to sell, transfer,
mortgage, lease or otherwise dispose of such dwelling unit or structure
to another until the provisions of the compliance order or notice of
violation have been complied with, or until such owner or owner’s
authorized agent shall first furnish the grantee, transferee, mortgagee
or lessee a true copy of any compliance order or notice of violation
issued by the code official and shall furnish to the code official a signed
and notarized statement from the grantee, transferee, mortgagee or
lessee, acknowledging the receipt of such compliance order or notice of
violation and fully accepting the responsibility without condition for
making the corrections or repairs required by such compliance order or
notice of violation.

(g) Means of Appeal. Any person directly affected by a decision of
the code official or a notice or order issued under this section shall have
the right to appeal as set forth in Chapter 1.12.

Section 4. If any provision of this ordinance or its application to
any person or circumstance is held invalid, the remainder of the
ordinance or the application of the provision to other persons or
circumstances is not affected.

Section 5. This ordinance shall be in force and effect five days
from and after its passage by the Kirkland City Council and publication
pursuant to Section 1.08.017, Kirkland Municipal Code in the summary
form attached to the original of this ordinance and by this reference
approved by the City Council.

Passed by majority vote of the Kirkland City Council in open
meeting this 21st day of February, 2017.

Signed in authentication thereof this 21st day of February, 2017.

g N Y/

Mﬁ?’?h /7 oo
Attest:
HM anw
City Clerk

Publication Date: February 27, 2017

Approved as to Form:

lr(bt,n; W

City Attorney




PUBLICATION SUMMARY
OF ORDINANCE 0-4556

AN ORDINANCE OF THE CITY OF KIRKLAND RELATING TO SERVICE OF
NOTICE.

SECTION 1. Amends Kirkland Municipal Code Section
1.12.040 related to notice of civil violation, setting the hearing before
the hearing examiner and the service of notice.

SECTION 2. Amends Kirkland Municipal Code Section
1.12.040 related to appeals and setting when monetary penalties must
be paid.

SECTION 3. Amends Kirkland Municipal Code Section
21.41.107 related to notices and orders for condemnation and
demolition.

SECTION 4.  Provides a severability clause for the ordinance.

SECTION 5. Authorizes publication of the ordinance by
summary, which summary is approved by the City Council pursuant to
Section 1.08.017 Kirkland Municipal Code and establishes the effective
date as five days after publication of summary.

The full text of this Ordinance will be mailed without charge to
any person upon request made to the City Clerk for the City of Kirkland.
The Ordinance was passed by the Kirkland City Council at its meeting
on the 21st day of February, 2017.

I certify that the foregoing is a summary of Ordinance 0-4556
approved by the Kirkland City Council for summary publication.

b(w»d ¢l danison
City Clerk






